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DAVID S. LAMENDOLA
GREGORY W. TOWNSEND
Licensed Land Surveyors

"UNAUTHORIZED ALTERATION OR ADDITIONS
TO A SURVEY MAP BEARING A LICENSED LAND
SURVEYOR'S SEAL IS A VIOLATION OF SECTION
7209, SUB-DIMSION 2. OF THE NEW YORK
STATE EDUCATION LAW.”

"ONLY COPIES FROM THE ORIGINAL OF THIS
SURVEY MARKED WITH AN ORIGINAL Of THE
LAND SURVEYOR'S EMBOSSED SEAL SHALL
BE CONSIDERED TO BE VALID TRUE COPIES.”

"CERTIFICATIONS INDICATED HEREON SIGNIFY

THAT THIS SURVEY WAS PREPARED iN ACCORDANCE
WTH THE EXISTING CODE OF PRACTICE FOR LAND
SURVEYORS ADOPTED BY THE NEW YORK STATE
ASSOCIATION OF PROFESSIONAL LAND SURVEYORS.
SAID CERTIFICATION SHALL RUN ONLY TO THE
PERSON FOR WHOM THE SURVEY IS PREPARED,
AND ON HIS/HER BEHALF TO THE TITLE COMPANY,
GOVERNMENTAL AGENCY AND LENDING INSTITUTION
LSTED HEREON, AND TO THE ASSIGNEES OF THE
LENDING INSTITUTION. CERTIFICATION ARE NOT
TRANSFERABLE TO ADCITIONAL INSTITUTIONS OR

SUBSEQUENT OWNERS."

APPROVED BY CITY OF BATAVIA Pl ANNING
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| HEREBY CERTIFY THAT THIS LAND SEPARATION WAS
PREPARED BY ME, AND WAS MADE FROM AN ACTUAL
SURVEY COMPLETED BY ME ON APRIL 25, 2008 AND
REFERENCES LISTED HEREON.

BOUNDARY SURVEY SHOWING THE SEPARATION
OF LANDS OF AA & L ASSOCIATES, L.P. AND
JAMES G. AND ANNETTE M. MAZUR, BEING
PART OF LOTS NOS. 10 AND 12, SECTION 8,
TOWNSHIP 12, RANGE 1 OF THE HOLLAND
LAND COMPANY’S SURVEY. SITUATE IN THE
CITY OF BATAVIA, COUNTY OF GENESEE AND
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for future development that would, intime, alter
the neighborhood’ s character.>®

Self-created hardship

While it was not a factor in the Otto decision,
there is one more important consideration that
must be noted before leaving the discussion of
use variances. That is the so-called rule of
"self-created hardship.”  The self-created
hardship rule has now been codified in the
statutes.®

It iswell settled that a use variance cannot be
granted where the "unnecessary hardship”
complained of has been created by the
applicant, or where she/heacquired the property
knowing of the existence of the condition
she/he now complains of. In Carriage Works
Enterprises, Ltd. v. Segel®, in addressing self-
created hardship, the court stated “ The courts
should not be placed in the position of having to
guarantee the investments of careless land
buyers.” The same advice should apply to
zoning boards of appeals.

In the case of Clark v. Board of Zoning
Appeals™, the Court of Appeas, before
proceeding to discussthe grounds necessary for
the granting of a use variance, noted that the
property in question was purchased to be used
as afunera home in a district where such use
was not permitted under the zoning ordinance.
The court observed that:

"Nevertheless. . .[ theowner] .. . purchased
the lot, then applied for avariance. We
could end this opinion at this point by
saying that one who thus knowingly
acquires land for a prohibited use, cannot
thereafter have a variance on the ground of
“specia hardship'. . ."%

Note, however, that a contract vendee —i.e., a
person who enters into an agreement with the
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owner to purchase the property contingent on
the grant of avariance—isalegitimate “ person
aggrieved” (see“Who are proper parties before
the board,” below). Sincethe contract vendee
has yet to purchase the property, he/she cannot
be said to present self-created hardship, but
must rely on the circumstances of the owner
with whom he/she has a contract.

A final word on use variances

The rules laid down in the statutes and in the
applicable cases arerequirements. They must
be used by zoning boards of appeds in
reviewing applications for use variances.
Furthermore, the board must find that each of
the elements of the test has been met by the
applicant.

The board must aso consider the effect of the
grant of the use variance on the zoning law
itself. The Court of Appeals pointed out in the
Clark decision, supra,

“...noadministrative body may destroy the
general schemeof azoninglaw by [granting
variances indiscriminately] . . .”

The Area variance

The statutes® define an area variance as
follows:

"‘Area variance shall mean the
authorization by the zoning board of
appeds for the use of land in a manner
which is not allowed by the dimensional or
physical requirements of the applicable
zoning regulations.”

Area variances are thus, as a practical matter,
distinguished from use variances in that a use
variance applies to the use to which a parcel of
land or a structure thereon is put, and an area





