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City of Doraville, Georgia 


Council Agenda 
September 8, 2009  Council Meeting                           7:00 PM City Hall 


    


 


1. CALL TO ORDER 


2. ROLL CALL 


3. MAYOR’S COMMENTS 
 Approve minutes for 07/27/09, 08/03/09, 08/17/09 
 Clinicare Lease  
 GM Update 
 Doraville Days 
 Opening of Software RFPs  
     
OLD BUSINESS 


 


4. ALCOHOLIC BEVERAGE ORDINANCE AMENDMENTS-Murray Weed  


5. AMEND ALCOHOL ORDINANCE-REFERENCE SEC. 3-270 D-2-Pam Fleming 


6. CITY INITIATED REZONINGS-ZONING CODES 1601-1605-Pam Fleming 


7. CERTIFICATE OF COMPLETION-REFERENCE CITY CODE SEC. 5-1-Pam Fleming 


8. FIRE STATION IN DORAVILLE-Bob Roche 


9. FINANCIAL REPORTS AND CITY CHARTER-Bob Roche 


10. ACCOUNTING SOFTWARE RFP PROBLEMS-Bob Roche 


11. GEORGE ANDERSON-5 MINUTES TO ADDRESS THE COUNCIL (Topic Unknown)-Bob Roche 


12. FINANCIAL POLICY ORDINANCE-Murray Weed 


13. OVER THE AIR RECEPTION DEVICES/BUILDING CODE-Murray Weed 


14. DUMPSTER ORDINANCE-Scott Haeberlin 
 


        NEW BUSINESS 


 


15. POLICE DEPARTMENT COMMENTS 


16. ATTORNEY COMMENTS 


17. DORAVILLE CITIZENS COMMENTS 


18. ADJOURNMENT 
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 5        Councilmember Brian Bates
   
 6        Councilmember Robert Spangler
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 8        Councilmember Bob Roche
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10        Murray J. Weed, City Attorney
   
11        Ms. Rhonda Blackmon, City Clerk
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 1                  P R O C E E D I N G S
 2            MAYOR JENKINS: Good evening, everyone.
 3  Meeting come to order.
 4            Call the roll, please.
 5            CLERK BLACKMON: Councilmember Alexander?


 6            COUNCILMEMBER ALEXANDER: Here.
 7            CLERK BLACKMON: Councilmember Bates?
 8            COUNCILMEMBER BATES: Here.
 9            CLERK BLACKMON: Councilmember Fleming?
10            COUNCILMEMBER FLEMING: Here.
11            CLERK BLACKMON: Councilmember Pittman?
12            COUNCILMEMBER PITTMAN: Here.
13            CLERK BLACKMON: Councilmember Roche?
14            COUNCILMEMBER ROCHE: Here.
15            CLERK BLACKMON: Councilmember Spangler?


16            COUNCILMEMBER SPANGLER: Here.
17            MAYOR JENKINS: We need to approve the
18  minutes for 7/27/09.  Do I have a motion, please?
19            COUNCILMEMBER PITTMAN: So moved.
20            MAYOR JENKINS: Second?
21            COUNCILMEMBER ALEXANDER: Second.
22            MAYOR JENKINS: Call the roll, please.
23            CLERK BLACKMON: Councilmember Alexander?


24            COUNCILMEMBER ALEXANDER: Yes.
25            CLERK BLACKMON: Councilmember Bates?
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 1            COUNCILMEMBER BATES: Yes.
 2            CLERK BLACKMON: Councilmember Fleming?
 3            COUNCILMEMBER FLEMING: Yes.
 4            CLERK BLACKMON: Councilmember Pittman?
 5            COUNCILMEMBER PITTMAN: Yes.
 6            CLERK BLACKMON: Councilmember Roche?
 7            COUNCILMEMBER ROCHE: Yes.
 8            CLERK BLACKMON: Councilmember Spangler?


 9            COUNCILMEMBER SPANGLER: Yes.
10            MAYOR JENKINS: And the minutes for 8/3/09.
11  Have a motion, please?
12            COUNCILMEMBER ALEXANDER: So moved.


13            MAYOR JENKINS: Second?
14            COUNCILMEMBER PITTMAN: Second.
15            MAYOR JENKINS: Call the roll.
16            CLERK BLACKMON: Councilmember Alexander?


17            COUNCILMEMBER ALEXANDER: Yes.
18            CLERK BLACKMON: Councilmember Bates?
19            COUNCILMEMBER BATES: Abstain.
20            CLERK BLACKMON: Abstain?
21            COUNCILMEMBER BATES: Yes.
22            CLERK BLACKMON: Councilmember Fleming?
23            COUNCILMEMBER FLEMING: Yes.
24            CLERK BLACKMON: Councilmember Pittman?
25            COUNCILMEMBER PITTMAN: Yes.
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 1            CLERK BLACKMON: Councilmember Roche?
 2            COUNCILMEMBER ROCHE: Yes.
 3            CLERK BLACKMON: Councilmember Spangler?


 4            COUNCILMEMBER SPANGLER: Yes.
 5            MAYOR JENKINS: 8/17/09.  Do I have a
 6  motion?
 7            COUNCILMEMBER BATES: So moved.
 8            MAYOR JENKINS: Second?
 9            COUNCILMEMBER ALEXANDER: Second.
10            MAYOR JENKINS: Call the roll, please.
11            CLERK BLACKMON: Councilmember Alexander?


12            COUNCILMEMBER ALEXANDER: Yes.
13            CLERK BLACKMON: Councilmember Bates?
14            COUNCILMEMBER BATES: Yes.
15            CLERK BLACKMON: Councilmember Fleming?
16            COUNCILMEMBER FLEMING: Yes.
17            CLERK BLACKMON: Councilmember Pittman?
18            COUNCILMEMBER PITTMAN: Yes.
19            CLERK BLACKMON: Councilmember Roche?
20            COUNCILMEMBER ROCHE: Yes.
21            CLERK BLACKMON: Councilmember Spangler?


22            COUNCILMEMBER SPANGLER: Yes.
23            MAYOR JENKINS: I promised to -- I didn't
24  promise it but I put on the agenda, update on General
25  Motors.  I do not have that update.  I think everybody
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 1  picked up on the news today a couple of things, and
 2  it's Greek to me.
 3            I will be meeting with CEO Ellis on
 4  Thursday, and I hope to find out something then that I
 5  can give an update on.  So that's all on GM.
 6            Clinicare Lease.  We have some people that
 7  want to rent our Clinicare building.  And I've got
 8  Murray to write up a probable contract on it, and of
 9  course we didn't get it till today.  I understand
10  that.  But the people are pushed to get out of the
11  place that they're in now, and the building that we
12  have up here needs a lot of renovation, and they've
13  agreed to take it, and we've agreed to do some of the
14  renovation and then them improve it as they go along.
15            And I have Mrs. Margi Shindell here tonight.
16  She is a representative.
17            Would you come up to the microphone?
18            I know you haven't had much time to look at
19  this but it's --
20            MS. SHINDELL: I haven't seen it at all.
21            MAYOR JENKINS: Excuse me?
22            MS. SHINDELL: Oh, I'm sorry.  I thought you
23  were talking to me.
24            MAYOR JENKINS: Oh, okay.  Anyway, I just
25  want you to answer questions when we get ready.
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 1            Murray, could you kindly paraphrase this and
 2  see if we can get something going on this?
 3            ATTORNEY WEED: Yes, Mr. Mayor.
 4            Late in August, the administration was
 5  approached with a proposal from Ms. Shindell's
 6  organization, which is a nonprofit.  The organization
 7  is the Georgia Real Estate Investors Association.
 8  They are a duly incorporated nonprofit in the state of
 9  Georgia.  Their mission statement is that they do
10  training for people who are interested in entering the
11  real estate field:  if they want to turn houses, if
12  they want to do real estate-type projects.  They are
13  in a facility now.  However, they are looking to get
14  out of their current facility and they are very
15  interested in the building right across the street at
16  5921 New Peachtree Road.
17            What they are proposing essentially would be
18  they're willing to pay first and last months' rent, a
19  monthly rent of $1,500.  They are prepared to go ahead
20  and enter the building and put their furniture in
21  there.  They'd like the lease to begin on October the
22  1st.
23            They've asked us to do an evaluation of the
24  heating and air system to see if it's adequate and
25  make repairs necessary.  They've also offered to the
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 1  general public a 10 percent discount if members of the
 2  public in Doraville wish to join their organization, a
 3  20 percent discount for membership if City employees
 4  wish to join the organization.
 5            With regard to the interior of the facility,
 6  I had an opportunity to tour the facility with the
 7  Mayor.  It is designed right now -- I don't know how
 8  many of you have been in it.  It's definitely designed
 9  for a medical-oriented facility.  There are a number
10  of very, very small, clearly, examination rooms; a
11  number of bathrooms that pretty much -- anything other
12  than a medical facility I don't think would ever need
13  the number of bathrooms that they currently have in
14  there.
15            It is the administration's point of view
16  that much of the work that we can have this organi-
17  zation do, we the government would have to do anyway
18  to make that building compliant for something we might
19  want to use it for in the future.
20            And based upon that, I was asked to do an
21  analysis of the proposals that came in and do a
22  preliminary license agreement, which I did complete
23  and send to you late this afternoon.
24            With that, I'm happy to answer questions
25  that you've got with regard to the legal aspect of it.
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 1            You are under no compunction whatsoever to
 2  lease or license that facility to anybody.  You are
 3  not required to do that.  It can sit fallow for
 4  however long you wish it to.  However, the
 5  administration felt this might be a good opportunity
 6  to get some money coming in.  And of course, as you
 7  know, changes that are made to the facility, we get to
 8  keep.  We get the benefit of that either way if
 9  they're there for a year or there for two months as
10  long as the projects are complete.
11            Another important caveat I'll add would be
12  obviously all the work that's done would have to be
13  permitted, would have to be done up to appropriate
14  standards and would be inspected.
15            MAYOR JENKINS: Okay.  Any questions?
16            COUNCILMEMBER ROCHE: I guess my main con-


17  cern is that we've received this at 4:21 this after-
18  noon, and the lessee hasn't even had a chance to look
19  at it either.  So since we're talking October 1st and
20  we do have another Council meeting in between then and
21  now, I would think it would make sense to go ahead and
22  wait until then.  That would give us a chance to look
23  over this and make sure we have all our questions
24  answered, et cetera, and make a decision the next
25  Council meeting.
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 1            MAYOR JENKINS: These people do have a time
 2  frame of getting out of where they are, and I think we
 3  need to, if we possibly can, move forward on it.  I'm
 4  not trying to push anything over on the Council, but
 5  they need to get out of where they are and they need a
 6  place to move in.
 7            And I think this is going to be an asset to
 8  the city because what they're doing is actually going
 9  to improve the building, and if we ever have to use
10  it, I think it would be an asset to us to go ahead and
11  let them go in.
12            COUNCILMEMBER PITTMAN: And what is your


13  time frame?
14            MS. SHINDELL: We would like to move in and
15  start work October 1st, which means we have to start
16  moving the stuff in this weekend if possible.
17            COUNCILMEMBER SPANGLER: When is your lease


18  up at your current location?
19            MS. SHINDELL: We are up through the end of
20  September.
21            COUNCILMEMBER ROCHE: So what would it take


22  if we wanted to get out of the lease for some reason?
23            ATTORNEY WEED: Well, as usual, what I've
24  built into the lease would be the first termination
25  period is the end of the calendar year.  As you
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 1  recall, we've got the multi-year contract clause that
 2  we have to utilize in these matters, which means the
 3  contract dies automatically on December the 31st, and
 4  unless the Council takes affirmative action to keep it
 5  dead, it'll spring back to life on January 1.
 6            The first -- it's a one-year lease, meaning
 7  12 months; however, the first we could get out of it
 8  would be the end of the calendar year if we found out
 9  things weren't working out.
10            COUNCILMEMBER ROCHE: Well, I didn't want to


11  jump ahead in the agenda, but one of the things that
12  had been brought up as a potential idea was to use
13  that site for a fire station here in Doraville.  And
14  if we encumber it now, we may not be able to have the
15  opportunity to do that.  I didn't realize that this
16  was happening until, you know, we just recently got
17  the e-mail.
18            ATTORNEY WEED: And I'd like to address that
19  very briefly.  I was asked to review proposals that
20  came in in late August --
21            COUNCILMEMBER ROCHE: I understand.
22            ATTORNEY WEED: -- by the administration.  I
23  was asked Friday to prepare a draft lease.  I did that
24  over the weekend.  Obviously, I was off --
25            COUNCILMEMBER ROCHE: No.  I understand.
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 1            ATTORNEY WEED: -- Monday, and I generated
 2  it today.
 3            I'm not recommending you do this.  I'm not
 4  recommending you don't.
 5            COUNCILMEMBER PITTMAN: I will say that I


 6  did some research --
 7            ATTORNEY WEED: The license is legal.  I can
 8  tell you that.
 9            COUNCILMEMBER PITTMAN: I did some research


10  and have in the past in reference to the fire depart-
11  ment and had been working with Dekalb County Fire
12  Services.  And although it sounds like a potentially
13  good idea, they were really reluctant to being too
14  close in to the tank farms.  They were looking more if
15  we could come up with an area, Buford Highway, the
16  opposite side within the city would be a little bit
17  more feasible for that because of the danger.  If
18  something did happen, it doesn't do any good if we
19  blow up the fire department, too, so --
20            COUNCILMEMBER ROCHE: Sorry.  I don't
21  understand.  You're saying that --
22            COUNCILMEMBER PITTMAN: They were saying --


23            COUNCILMEMBER ROCHE: You're talking back


24  this way; right?
25            COUNCILMEMBER PITTMAN: Yes.
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 1            COUNCILMEMBER ROCHE: Okay.  So this is too


 2  far but --
 3            COUNCILMEMBER PITTMAN: With the study and


 4  the work I've done with Dekalb County, that would be
 5  what they said.
 6            COUNCILMEMBER ROCHE: And a hundred yards


 7  farther is okay, though.  That doesn't make sense.
 8            Could you share that with the rest of the
 9  Council?
10            COUNCILMEMBER PITTMAN: I will if you'd
11  like.
12            COUNCILMEMBER ROCHE: Great.  Thank you.


13            COUNCILMEMBER PITTMAN: Yeah.  It is true,


14  it is in the previous minutes.
15            COUNCILMEMBER ROCHE: I'm sorry.  What was


16  in the previous minutes?
17            COUNCILMEMBER PITTMAN: What we just talked


18  about.
19            COUNCILMEMBER ROCHE: Yeah.  It's in the old


20  -- it's under old business.
21            COUNCILMEMBER PITTMAN: I understand.  I'm


22  saying the information that I've given out has been
23  discussed in previous times.  It's in the minutes.
24  But I'll see if I can get that for you.
25            COUNCILMEMBER ROCHE: Thank you.
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 1            COUNCILMEMBER BATES: Do we have any
 2  estimate of what the renovations, the repairs might
 3  run?
 4            MAYOR JENKINS: No.  I have an estimate on
 5  bringing the heating and air up.  Two fifty, unless
 6  it's something serious wrong with it, but they've
 7  already checked it out.  That's on the heating and
 8  air.
 9            ATTORNEY WEED: And based upon the proposal,


10  work we would be required to do would be to demolish
11  three nonload-bearing walls, add a door that does not
12  exist now, look into the heating and air conditioning
13  and also do an energy efficiency study, and if that
14  proved that there was a lot of heating or air bleeding
15  out of the building, provide insulation; although as
16  long as the building isn't being used, we're not
17  required to bring any of the bathrooms up to ADA
18  compliance, but that would ultimately be our expense
19  as well.
20            However, I will say that if you're going to
21  use that building for some other function and just not
22  let it sit, which you can always let it sit for
23  however long you want to, the work that is to be done
24  would be work you'd more likely than not, do anyway.
25            COUNCILMEMBER FLEMING: Do we have to update
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 1  the parking for ADA compliance?
 2            ATTORNEY WEED: I believe the parking would
 3  probably be sufficient now.  There is an existing
 4  ramp, if I remember correctly, and it's already got a
 5  painted parking space there.
 6            We have been asked to fill in the potholes
 7  by the realty group and asked -- they've asked to
 8  restripe it with fresh paint.
 9            MAYOR JENKINS: We'll do that either way.
10            COUNCILMEMBER ROCHE: Is there adequate
11  parking for this use?
12            MS. SHINDELL: There is.  That's one of --
13            COUNCILMEMBER ROCHE: Sorry.
14            MAYOR JENKINS: Excuse me?
15            COUNCILMEMBER ROCHE: No.  I was asking if


16  there was adequate parking for the use.  I just wanted
17  to make sure that we had all that part straightened
18  out.
19            COUNCILMEMBER BATES: Mr. Weed, I apologize


20  for asking if it's in here.  Does it reference who is
21  responsible for utilities?
22            ATTORNEY WEED: Actually, I did not address
23  that.
24            MAYOR JENKINS: They're --
25            ATTORNEY WEED: My assumption --
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 1            MAYOR JENKINS: They're responsible.
 2            ATTORNEY WEED: -- would be that they would
 3  of course pay for all the utilities.  That is not
 4  currently set out in the lease.
 5            COUNCILMEMBER BATES: Can we add that?
 6            ATTORNEY WEED: Absolutely.
 7            MAYOR JENKINS: Yes.
 8            COUNCILMEMBER BATES: And are we required to


 9  have the ADA-compliant facilities?
10            ATTORNEY WEED: I believe that when you
11  actually begin -- when you engage in this license --
12            If the building is empty, you don't have to
13  do anything to it.  You can simply let it sit there.
14  You're the government.  But if you have the facility
15  being used by some third-party entity, then my opinion
16  would be yes.
17            COUNCILMEMBER ALEXANDER: And it specifies


18  too.
19            ATTORNEY WEED: Correct, it does.
20            COUNCILMEMBER ALEXANDER: Is that because of


21  the size of the facility or?
22            ATTORNEY WEED: Yes.
23            COUNCILMEMBER ALEXANDER: Okay.
24            COUNCILMEMBER BATES: Mr. Mayor, how much of


25  the work would we be able to do with our crews versus
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 1  having to contract it out?
 2            MAYOR JENKINS: We can take the walls out.
 3  We've already checked to see if they're load bearing.
 4  And as far as we know, we can take all three --
 5            Three walls, I believe it is; right?
 6            MS. SHINDELL: There's three walls.
 7            MAYOR JENKINS: -- without any problem.  Our
 8  Maintenance can do that and patch the ceiling and
 9  floor where the walls are taken out.  Our Maintenance
10  can do that.
11            COUNCILMEMBER BATES: And what about
12  interior finishes as far as painting and carpet?
13            ATTORNEY WEED: That's their -- that will be
14  their responsibility.
15            MAYOR JENKINS: That will be their responsi-
16  bility.
17            COUNCILMEMBER FLEMING: I don't know how our


18  Maintenance Department would be able to renovate this,
19  and them move in this weekend.  I find that a little
20  bit difficult.
21            MAYOR JENKINS: I do, too.  I don't believe
22  that's possible.
23            COUNCILMEMBER FLEMING: I'm sorry.
24            MAYOR JENKINS: They mainly need to get some
25  of their equipment out of the other building.
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 1            Am I correct?
 2            MS. SHINDELL: That is correct.
 3            And actually, most of the stuff we're
 4  talking about is in one half, so we could temporarily
 5  put stuff in the other half.
 6            ATTORNEY WEED: Surprisingly, this is an
 7  extremely large facility.  I was frankly surprised
 8  going into it Friday how big the place is.  It's very
 9  large.
10            MAYOR JENKINS: Very large.
11            Bob, do you have questions?
12            COUNCILMEMBER SPANGLER: No, sir, I don't


13  have any, any questions.
14            I would think that Ms. Shindell would like
15  to look at this lease before she would even want to
16  entertain.
17            MAYOR JENKINS: You have worked the lease
18  out, is that correct, Ms. Shindell?
19            MS. SHINDELL: That is correct.  And
20  assuming that it was done the way we discussed it, I
21  have no problem with it.
22            MAYOR JENKINS: We discussed it before we
23  (inaudible).
24            ATTORNEY WEED: And I don't mean to be
25  difficult, but in this case, beggars can't be


Page 19


 1  choosers.
 2            MAYOR JENKINS: Do what?
 3            ATTORNEY WEED: I said in this case, no
 4  offense to Ms. Shindell, beggars can't be choosers.  I
 5  mean if she -- I think she understands that, you know,
 6  we are under no compunction to do this.  We're under
 7  no time crunch; they are.  That's the deal.  They're
 8  big people.
 9            COUNCILMEMBER ROCHE: Yeah.  And again,


10  that's my concern is that, you know, we just now got
11  the agreement a little while ago, and of course we had
12  a 5:30 meeting so I didn't really have a chance to
13  look at it.
14            It doesn't mention who's responsible for the
15  utilities, and we have no idea what the costs are
16  going to be to make the -- to renovate the building to
17  make it -- to meet the needs of the tenant.  So we
18  could very easily lose money on the deal versus it
19  just sitting their empty.  So I have a difficult time
20  supporting this at this moment just because of those,
21  you know, open questions.
22            I understand your situation, but --
23            MAYOR JENKINS: We will be getting some rent
24  money out of it.
25            COUNCILMEMBER ROCHE: But it may cost us
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 1  more than what we're getting out of it.
 2            Too many times we've come up here and things
 3  have been handed to us, and we've said okay, fine, and
 4  we make a decision and then later on we live to regret
 5  it.
 6            MAYOR JENKINS: Such as?
 7            COUNCILMEMBER ROCHE: And so --
 8            MAYOR JENKINS: Can you give me an example
 9  of that?
10            COUNCILMEMBER ROCHE: Actually, I think we


11  may be discussing one here very soon.
12            COUNCILMEMBER PITTMAN: And if we hold off,


13  your alternative would be?  What would you do?
14            MS. SHINDELL: I'm not quite sure at this
15  moment.
16            COUNCILMEMBER FLEMING: The next meeting is


17  on September 21st, and I truly would like to postpone
18  this until September the 21st and make a decision at
19  that time.
20            COUNCILMEMBER SPANGLER: I would second


21  that.  I would like a chance to read this a little
22  more thoroughly.  Again, we didn't get it until about
23  5:30 this afternoon.  I think you may have sent it at
24  4:00, 4:00-something.
25            COUNCILMEMBER ROCHE: 4:21.
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 1            COUNCILMEMBER SPANGLER: I didn't have the


 2  opportunity to read it.
 3            ATTORNEY WEED: It was late this afternoon.
 4  I'm sure none of you had time to look at it.
 5            COUNCILMEMBER SPANGLER: You have a question


 6  out in the audience, Mayor.
 7            COUNCILMEMBER ROCHE: And we'd also like to


 8  get the cost, what it's going to cost us to do the
 9  renovation.
10            COUNCILMEMBER FLEMING: We have a planning


11  meeting on the 14th if that's --
12            COUNCILMEMBER PITTMAN: We have another --


13  before our Council meeting, another special-called
14  meeting, we might could add this to the agenda?
15            CLERK BLACKMON: There is one on the 14th --
16            ATTORNEY WEED: The 14th.
17            MAYOR JENKINS: 14th.
18            CLERK BLACKMON: -- at 6:30.
19            COUNCILMEMBER ROCHE: I would be fine with


20  that.
21            COUNCILMEMBER FLEMING: I'd like to make a


22  motion to postpone this until September the 14th and
23  add that to the agenda for the September 14th meeting.
24            MAYOR JENKINS: Do we get a second?
25            COUNCILMEMBER SPANGLER: Second.
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 1            MAYOR JENKINS: Call the roll.
 2            CLERK BLACKMON: Councilmember Alexander?


 3            COUNCILMEMBER ALEXANDER: Yes.
 4            CLERK BLACKMON: Councilmember Bates?
 5            COUNCILMEMBER BATES: Yes.
 6            CLERK BLACKMON: Councilmember Fleming?
 7            COUNCILMEMBER FLEMING: Yes.
 8            CLERK BLACKMON: Councilmember Pittman?
 9            COUNCILMEMBER PITTMAN: Yes.
10            CLERK BLACKMON: Councilmember Roche?
11            COUNCILMEMBER ROCHE: Yes.
12            CLERK BLACKMON: Councilmember Spangler?
13            COUNCILMEMBER SPANGLER: Yes.
14            COUNCILMEMBER ALEXANDER: Mr. Weed, did you


15  send our copies?
16            ATTORNEY WEED: No, I haven't.
17            CLERK BLACKMON: I have an extra.
18            MAYOR JENKINS: Thank you.
19            ATTORNEY WEED: I wanted to find out if
20  Council was remotely interested in doing this before I
21  did that.
22            COUNCILMEMBER FLEMING: That meeting begins


23  at 6:30, just so that you --
24            That particular meeting will begin at 6:30;
25  correct?  6:30.
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 1            MS. SHINDELL: I might have to send another
 2  representative because that is the night of our
 3  general meeting, and I'm the executive director, so I
 4  have to run that meeting.
 5            COUNCILMEMBER FLEMING: Thank you.
 6            COUNCILMEMBER PITTMAN: Thank you.
 7            MAYOR JENKINS: Doraville Days.  Pam, I'm
 8  going to let you make a report on Doraville Days.
 9            COUNCILMEMBER FLEMING: Thank you.
10  Doraville Days, and I think Maria wants to say some-
11  thing and Brian, too, as well maybe.
12            Doraville Days is coming up October the
13  17th.  What I did this evening is I went ahead and put
14  a volunteer worksheet down, and it's just an XL
15  spreadsheet that indicates some of the areas in which
16  we need to have volunteers.  And I know that the
17  graduates of the Citizen Police Academy really came
18  through for me last year and -- came through for us, I
19  should say -- and really did appreciate that for over
20  at the inflatable fun area.  So anybody that would
21  like to volunteer, I've got it over there.
22            Maria would like to take over for me.
23            COUNCILMEMBER ALEXANDER: I did confirm that


24  our gracious partition manufacturer is lending us
25  partitions again to display our children's art work.
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 1            And if I could beg and plead with
 2  Mr. Anderson and Ms. Crawford to assist again with the
 3  art show.  I think it was a great success.
 4            And also if we have any able bodies that
 5  would like to help us clean out Council chambers and
 6  assemble the partitions that Friday night before the
 7  show, your help would be appreciated also.
 8            COUNCILMEMBER PITTMAN: And Hightower's


 9  already on board for the art.
10            MAYOR JENKINS: We got a sign-up sheet over
11  here if you want to volunteer.
12            COUNCILMEMBER FLEMING: I appreciate all of


13  you.  We look forward to another great, successful
14  year.
15            MAYOR JENKINS: Okay.  Is that all?
16            Donna?
17            COUNCILMEMBER PITTMAN: This coming Saturday


18  is Movies Under the Stars.  And if you've never come
19  out for one of these, they're a lot of fun.  The gates
20  will open at 5:30.  They're going to be showing "Kung
21  Fu Panda," so bring your picnics and your friends and
22  family and come out.  It really is a lot of fun.  If
23  you've come out before, you'll know that it's a great
24  family event and environment.  So we hope everybody
25  can come out this Saturday.
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 1            Brian, did you have anything you wanted to
 2  add?
 3            COUNCILMEMBER BATES: Movie time is probably


 4  going to be about 8:30?
 5            COUNCILMEMBER PITTMAN: A little bit earlier


 6  because it gets dark a little bit earlier.  But we
 7  open the gates at 5:30.  They usually play games, and
 8  there's going to be face painting and balloons and
 9  other things for the kids or adults.
10            That's it.
11            MAYOR JENKINS: Okay.  We got some software
12  bids?
13            CLERK BLACKMON: Yes, sir.
14            COUNCILMEMBER ROCHE: Mayor, before we do


15  that, I have a couple of very -- a couple of concerns
16  about the software RFPs and opening it, I'd like to
17  discuss.
18            I see Mr. Maxwell is not here tonight.  But
19  I had an opportunity to review the RFP after it was
20  published, and I ran into -- we saw some serious
21  issues or what could be serious issues with the RFP
22  itself.
23            And I guess in general I'm concerned that if
24  we go this route, we will not get our audit done in
25  time this year.  I think that we'll be spending money


Page 26


 1  that we don't need to be spending.  So I would like to
 2  go ahead and discuss that before we bother to open
 3  this.
 4            Also, there's some other information that
 5  was brought to my attention over the weekend, and I'm
 6  thinking that this is a personnel issue and perhaps we
 7  should go into Executive Session to discuss a
 8  personnel issue that's directly related to the soft-
 9  ware RFP.
10            So I'd to make that motion.
11            COUNCILMEMBER SPANGLER: I'll second.
12            MAYOR JENKINS: What are you saying is wrong
13  with the RFP?
14            COUNCILMEMBER ROCHE: Well, before we go


15  there, Mayor, I think we have -- there's some other
16  information that came in about our accounting and our
17  software RFP for the accounting system, and we may
18  want to discuss that first.  I think we need to
19  discuss that in Executive Session.
20            MAYOR JENKINS: Murray?
21            ATTORNEY WEED: I have no legal objection.
22  The motion appears to be proper.
23            I would, you know, counsel the Council that
24  you can't receive evidence with regard to a personnel
25  matter in Executive Session but you can certainly
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 1  discuss actions to be taken and deliberate in
 2  Executive Session.
 3            COUNCILMEMBER ROCHE: So we'd present what I


 4  just passed out here outwardly then or --
 5            ATTORNEY WEED: Yes, sir.  I mean what the
 6  rule of law is is that any evidence that the Council
 7  would be looking at with regard to a personnel matter
 8  is done in the open air and then deliberations,
 9  discussions of actions to be taken can be done in
10  Executive Session.
11            COUNCILMEMBER ROCHE: You know, unfortu-


12  nately, Mr. Maxwell is not here tonight.  I was kind
13  of hoping he would be, so that as we discussed this,
14  he would be able to --
15            MAYOR JENKINS: Well, you should --
16            COUNCILMEMBER ROCHE: -- present his side.


17            MAYOR JENKINS: -- have let me know, and
18  Mr. Maxwell would have been here.
19            COUNCILMEMBER ROCHE: Well, I didn't know


20  about this other information until just recently,
21  Mayor.
22            The Council has this in front of them.  I
23  mean I don't know if we want to go ahead and discuss
24  this.  I guess I could bring this out.
25            MAYOR JENKINS: Murray?
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 1            COUNCILMEMBER ROCHE: I don't know if you


 2  got a copy of it.  I --
 3            ATTORNEY WEED: Where you are at proce-
 4  durally is that there's been a motion to go into
 5  Executive Session for consideration of a personnel
 6  item.  There has been a second to that motion.
 7            My advice will be to go ahead and deal with
 8  the motion first.  And if you decide to go into
 9  Executive Session, at that point, you could --
10  Mr. Roche could make the presentation of whatever,
11  quote/unquote, evidence he would like to present in
12  public and then you could excuse yourselves to
13  deliberate on said evidence outside of the presence of
14  the public.
15            MAYOR JENKINS: You're saying he cannot
16  present this information in Executive Session.
17            ATTORNEY WEED: That is correct.
18            MAYOR JENKINS: Well, what's the use to go
19  into Executive Session?
20            ATTORNEY WEED: Well, in Executive Session,
21  that gives you an opportunity to digest the infor-
22  mation, discuss the information outside of public
23  scrutiny and make some preliminary decisions about
24  whether the information should be acted upon or not.
25            That's my opinion.
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 1            MAYOR JENKINS: Anymore discussion?
 2                           - - -
 3                       (No response)
 4                           - - -
 5            MAYOR JENKINS: Call the roll.
 6            CLERK BLACKMON: Councilmember Alexander?


 7            COUNCILMEMBER ALEXANDER: No.
 8            CLERK BLACKMON: Councilmember Bates?
 9            COUNCILMEMBER BATES: No.
10            CLERK BLACKMON: Councilmember Fleming?
11            COUNCILMEMBER FLEMING: Yes.
12            CLERK BLACKMON: Councilmember Pittman?
13            COUNCILMEMBER PITTMAN: I'm fine.  Yes.
14            CLERK BLACKMON: Councilmember Roche?
15            COUNCILMEMBER ROCHE: Yes.
16            CLERK BLACKMON: Councilmember Spangler?


17            COUNCILMEMBER SPANGLER: Yes.
18            MAYOR JENKINS: No.
19            CLERK BLACKMON: Motion carried 4 to 2.
20            MAYOR JENKINS: Excuse me?
21            CLERK BLACKMON: Motion carried 4 to 2.
22            ATTORNEY WEED: Now, where you're at
23  procedurally, Mr. Roche, you have the opportunity now
24  if you care to to present the evidence that's come to
25  your attention.
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 1            And then Council, you've got the option to
 2  go into some other forum to discuss that information.
 3            COUNCILMEMBER ROCHE: Yeah.  A lot of this


 4  is already well known.
 5            MAYOR JENKINS: Wait just a minute.  I don't
 6  understand the call for the motion.
 7            CLERK BLACKMON: Councilmember Fleming,
 8  Pittman, Roche and Spangler all were yes.
 9            MAYOR JENKINS: To go into Executive
10  Session.
11            CLERK BLACKMON: Yes.
12            COUNCILMEMBER PITTMAN: And you said no, so


13  we're not.
14            UNIDENTIFIED SPEAKER: Mr. Spangler said no.


15            COUNCILMEMBER SPANGLER: Spangler said yes.


16            CLERK BLACKMON: No.  The only two no's I
17  got were Ms. Alexander and Mr. Bates.
18            COUNCILMEMBER SPANGLER: It was the Mayor


19  that said no.
20            CLERK BLACKMON: But he thought it was a
21  tie, and it was not.
22            MAYOR JENKINS: I did.  I apologize.
23            CLERK BLACKMON: It was not a tie.
24            COUNCILMEMBER PITTMAN: Okay.
25            MAYOR JENKINS: Pam, your motion was?
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 1            COUNCILMEMBER FLEMING: I didn't make the


 2  motion, sir.  It was Mr. Roche.
 3            COUNCILMEMBER ROCHE: I made the motion.


 4            MAYOR JENKINS: Excuse me.
 5            COUNCILMEMBER FLEMING: But my vote was yes,


 6  to go into Executive Session.
 7            MAYOR JENKINS: So we'll go into Executive
 8  Session; is that correct?
 9            COUNCILMEMBER PITTMAN: Well --
10            CLERK BLACKMON: He's going to present
11  first.
12            COUNCILMEMBER ROCHE: I have a couple things


13  that I just have to bring out.
14            First of all, I think that a lot of people
15  in town understand that Mr. Maxwell has apparently
16  applied for a position at a different --
17            COUNCILMEMBER FLEMING: Municipality.
18            COUNCILMEMBER ROCHE: -- Finance Director of


19  McDuffie County, and I guess he'll be making a
20  decision probably in a day or two.
21            And what he says is that he lives --
22  Mr. Maxwell lives in Milledgeville -- this is reading
23  from a news report -- and if he's hired, he'd prefer
24  to commute back and forth to Thompson.
25            His comments were the only down side of
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 1  working in Doraville is that "I have to live in
 2  Atlanta during the week.  Even though this is a small
 3  price to pay for an excellent job, I miss being at
 4  home with my wife.  She just accepted a job as a K-12
 5  math coach for Taliaferro County, and this provides me
 6  with a possible opportunity.  If selected for the job,
 7  I would be able to carpool/commute with my wife."
 8            Obviously, Mr. Maxwell, as I would -- you
 9  know, it's a very long commute.  And the reason I'm
10  bringing it up here is that we're talking about
11  spending, you know, tens of thousands of dollars on a
12  software package that -- you know, to accommodate
13  Mr. Maxwell, and at the same time, there's real
14  evidence that Mr. Maxwell may be looking for another
15  position.
16            There are some other things here but I don't
17  think that I'd want to bring them out right now
18  because Mr. Maxwell is not here.  But I think that
19  some of these, the Council is aware of; some, they may
20  not be aware of.
21            So that's about all I had, really, before we
22  went into Executive Session.
23            MAYOR JENKINS: Rhonda --
24            COUNCILMEMBER ROCHE: But I do have some


25  other concerns as far as the RFP itself and our whole


Page 29 - Page 32 (8) American Court Reporting Company, Inc. Min-U-Script®







 


City of Doraville   
State of Georgia


-City Council Meeting-
September 8, 2009


Page 33


 1  process that we're going about this with.
 2            MAYOR JENKINS: Why don't you bring it on
 3  out, the RFP?  What's wrong?
 4            COUNCILMEMBER ROCHE: Well, I'd like to go


 5  ahead and, you know, deal with the personnel issue
 6  first.
 7            MAYOR JENKINS: Rhonda, what did Mr. Maxwell


 8  tell you about that particular job?
 9            CLERK BLACKMON: He tells me that he turned
10  down a position.  That's what he told me last week.
11            COUNCILMEMBER FLEMING: Turned down a


12  position or --
13            CLERK BLACKMON: He did not specify.
14            COUNCILMEMBER FLEMING: -- the position?


15            CLERK BLACKMON: He did not specify.
16            COUNCILMEMBER ROCHE: Right; because  there


17  won't be a decision made on this particular situation
18  until Wednesday, which is tomorrow, I guess.
19            CLERK BLACKMON: I would like to go on
20  record that we need a software package, anyway,
21  regardless.  It was not just for Mr. Maxwell.
22            MAYOR JENKINS: We certainly do.  I think
23  everybody knows that.
24            COUNCILMEMBER SPANGLER: I think -- while


25  we're up for discussion and everybody's giving their


Page 34


 1  opinions, I've talked to a person that sells these
 2  software packages, and I think Ms. Alexander's company
 3  uses MAS 90 also.
 4            When we interviewed these accounting --
 5  potential accountant people, we asked if they could
 6  use MAS 90.  That was one of the questions that I
 7  remember that was asked to every one of them.
 8            MAS 90 does work.  What we have will work.
 9  We just need somebody that knows how to work it.
10            CLERK BLACKMON: I disagree.
11            COUNCILMEMBER SPANGLER: And are you an


12  accounting person?
13            CLERK BLACKMON: I have to deal with it on a
14  daily basis doing vendor payables and receivables, and
15  it does not -- it is not user friendly and it does not
16  give you the reports that you need.  You have to
17  create the reports yourself within MAS 90.
18            No, I'm not an accountant.
19            ATTORNEY WEED: Mr. Mayor, where you're at
20  procedurally, there's been a motion and a second which
21  has been duly adopted to go into Executive Session to
22  deliberate upon the evidence that you have heard in
23  the public eye.  You may do so now if you so care to
24  or you may not.
25            COUNCILMEMBER ROCHE: Well, I think we
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 1  should.  We have made the motion, and I think it would
 2  be better for everyone if we just used the Mayor's
 3  office briefly.
 4            MAYOR JENKINS: Very good.
 5            I apologize to the audience for this, but
 6  looks like they're determined to do it, so we'll go do
 7  it.
 8                           - - -
 9        (Executive Session - 7:50 p.m. - 8:15 p.m.)
10                           - - -
11            COUNCILMEMBER SPANGLER: Motion to get back


12  to the regular meeting.
13            COUNCILMEMBER PITTMAN: Second.
14            MAYOR JENKINS: I have a motion and a
15  second.
16            MAYOR JENKINS: Call the roll, please.
17            CLERK BLACKMON: Councilmember Alexander?


18            COUNCILMEMBER ALEXANDER: Yes.
19            CLERK BLACKMON: Councilmember Bates?
20            COUNCILMEMBER BATES: Yes.
21            CLERK BLACKMON: Councilmember Fleming?
22            COUNCILMEMBER FLEMING: Yes.
23            CLERK BLACKMON: Councilmember Pittman?
24            COUNCILMEMBER PITTMAN: Yes.
25            CLERK BLACKMON: Councilmember Roche?
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 1            COUNCILMEMBER ROCHE: Yes.
 2            CLERK BLACKMON: Councilmember Spangler?


 3            COUNCILMEMBER SPANGLER: Yes.
 4            MAYOR JENKINS: Everybody ready?
 5            COUNCILMEMBER FLEMING: Trying to get to the


 6  money, honey.
 7            COUNCILMEMBER ALEXANDER: We are opening


 8  RFPs received for an accounting system?
 9            MAYOR JENKINS: Yes.
10            COUNCILMEMBER ALEXANDER: I have Public


11  Sector Solutions.  Total software and implementation
12  estimate is 113,700.
13            COUNCILMEMBER SPANGLER: How much, Maria?


14            COUNCILMEMBER ALEXANDER: One thirteen,


15  seven hundred.
16            COUNCILMEMBER SPANGLER: Thank you.
17            COUNCILMEMBER BATES: I've got CSI
18  Technology Outfitters, three prices.  Four prices;
19  sorry.  Option one is fifty-three thousand eight
20  ninety-nine and fifty cents with a tech support
21  estimate of eleven thousand nine sixty-eight; and then
22  there's a technology equipment option two, it looks
23  like, of twelve thousand eight seventy-eight.
24            COUNCILMEMBER ROCHE: Okay.  I have one.


25  It's Waypoints, LLC, in Melbourne, Florida.  Let's
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 1  see.  They have travel expenses.  Okay.  They have two
 2  different bids.  One's for standard-edition software
 3  with professional services and travel, estimated
 4  travel, $39,462.  Professional edition software,
 5  professional services and travel is $45,212.
 6            COUNCILMEMBER FLEMING: Where are they from?


 7            COUNCILMEMBER BATES: Easley, South
 8  Carolina.  CSI; Easley, South Carolina.
 9            COUNCILMEMBER PITTMAN: I have one here for


10  Tyler Technologies.  Looks like it's also broken down.
11  Summary investment, sixty-one thousand, eight sixty-
12  five; travel expense, nine thousand nine eighty-five;
13  online training and software maintenance, seven
14  thousand seventy-eight.
15            COUNCILMEMBER FLEMING: I have Harris
16  Spectrum.  I have several items here.  First one is
17  software license fee, $42,935.  The annual maintenance
18  and support fee, ninety-one ninety-five; professional
19  services, $14,725;  customization fee, $1,990; and if
20  we wanted optional software, which includes a report
21  writer, Crystal, $1,575.
22            COUNCILMEMBER ROCHE: I think we already


23  have Crystal, actually.  See, they would pull into the
24  same Crystal we have now.
25            COUNCILMEMBER PITTMAN: Tyler also has
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 1  software and professional services, five thousand five
 2  seventy-eight and then a conversion breakdown of two
 3  thousand.
 4            COUNCILMEMBER ROCHE: Well, one thing, in


 5  the original RFP it said they must have 10 customers
 6  or ten clients that are municipalities within the
 7  state of Georgia.
 8            And the one I just read a minute ago
 9  apparently only has -- (counting) one, two, three -- I
10  guess, if I understand correctly by the RFP, then they
11  don't meet the standards of the RFP.
12            COUNCILMEMBER FLEMING: I believe our goal


13  was to open the RFPs, and I make a motion at this time
14  not to make a decision on any of them.
15            COUNCILMEMBER ROCHE: And I'll second that.


16            MAYOR JENKINS: The motion was what, now?
17  Not to make a decision on --
18            COUNCILMEMBER FLEMING: Not to make a
19  decision this evening.
20            MAYOR JENKINS: Okay.  When do you want to
21  make a decision, or do you want to go back to the
22  drawing board?
23            COUNCILMEMBER FLEMING: I'm sorry?
24            MAYOR JENKINS: When do you want to make a
25  decision, or do you want to go back to the drawing
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 1  board?
 2            COUNCILMEMBER FLEMING: I believe, first of


 3  all, I don't have the experience to be able to look at
 4  and know what I'm seeing.
 5            MAYOR JENKINS: I understand.
 6            COUNCILMEMBER FLEMING: So I'll leave that


 7  up to you, Mayor.
 8            MAYOR JENKINS: Well, who do you think is
 9  qualified to look at them, then?
10            COUNCILMEMBER FLEMING: I wouldn't have any


11  idea.  And if there are exceptions to the RFP, we need
12  to be looking at these a little bit deeper to know
13  whether they meet the qualifications of the RFP that
14  we submitted.  If they don't, then, yes, sir, we need
15  to go out for another RFP.
16            MAYOR JENKINS: Okay.  That's what I was --
17            Thank you.
18            COUNCILMEMBER FLEMING: You're welcome.


19            MAYOR JENKINS: Did we get a second?
20            COUNCILMEMBER ROCHE: I seconded it.
21            MAYOR JENKINS: Okay.  Anymore discussion?
22            COUNCILMEMBER ROCHE: Yes.  I have a lot of


23  concerns about this course of action that we're
24  taking, the idea of going out and buying a new
25  software package at this point in time.
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 1            I understand that the MAS 90 system may not
 2  be the best system out there.  Currently, I believe
 3  the architecture is they use the MAS 90 for accounting
 4  and then pull the data into Crystal Reports for
 5  reporting.
 6            We have an audit coming up that must be due
 7  and completed by the end of the year.  We've already
 8  been given two years, it was late, and the way it's
 9  going now, I think we'll be lucky if we're not late
10  with this.
11            I think it's the worst possible time to go
12  out and try to buy and install a whole new software
13  system.  All the data would have to be converted, all
14  reports would have to be set up, everybody would have
15  to be trained.  Again, I think we have a huge risk of
16  not getting the audit done this time.
17            The MAS 90 system can produce acceptable
18  results.  I've talked to other people about it.  You
19  know, we talked about fund accounting, I think, was
20  the big concern.  Well, if I'm a software salesperson
21  and I say, "Well, can you do fund accounting?", if I
22  can find a way to say no, of course I'm going to say
23  no, because I sell software.
24            It's like I took my car, my Subaru, my 2008
25  Subaru Forester to the dealership and said, "Hey,
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 1  that's a really nice 2009 Subaru out there," and the
 2  car salesman said, "Oh, no, Mr. Roche.  You should
 3  keep the car you have."
 4            And when he said that, I reached under the
 5  desk and started pulling his leg just like I'm pulling
 6  your leg.
 7            But anyway, I think that our challenge is we
 8  need -- we could either hire a consulting company to
 9  come in here and straighten out our MAS 90 system and
10  pull the reports into Crystal -- pull the data into
11  Crystal Reports and get our reports out and get this
12  audit done on time.
13            If we needed to, we could go out and we
14  could replace -- we could find someone that -- we
15  could hire an employee that has the needed skill sets
16  to do this in the first place, which is something that
17  the City did not do.
18            We could bring back our prior accountant who
19  at least knew how to use the system, and even if it's
20  for just two or three weeks to just train people.
21            For the time it would take to train our
22  current accountant on some new software application,
23  we might as well just train them on the software
24  application that we have today.  I mean it makes a lot
25  of sense to me.
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 1            So anyway, that's all I wanted to say on
 2  that, and I think we're going in the wrong direction
 3  on this.
 4            MAYOR JENKINS: Thank you, Bob.
 5            Anybody else got any discussion?
 6                           - - -
 7                       (No response)
 8                           - - -
 9            MAYOR JENKINS: Call the roll, please.
10            CLERK BLACKMON: Councilmember Alexander?


11            COUNCILMEMBER ALEXANDER: Yes.
12            CLERK BLACKMON: Councilmember Bates?
13            COUNCILMEMBER BATES: Yes.
14            CLERK BLACKMON: Councilmember Fleming?
15            COUNCILMEMBER FLEMING: Yes.
16            CLERK BLACKMON: Councilmember Pittman?
17            COUNCILMEMBER PITTMAN: Yes.
18            CLERK BLACKMON: Councilmember Roche?
19            COUNCILMEMBER ROCHE: Yes.
20            CLERK BLACKMON: Councilmember Spangler?
21            COUNCILMEMBER SPANGLER: Yes.
22            MAYOR JENKINS: Motion carried.
23            COUNCILMEMBER ROCHE: Thank you.
24            MAYOR JENKINS: Okay.  Item number 4,
25  Murray.
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 1            ATTORNEY WEED: Mr. Mayor, my name is
 2  referenced to that item.
 3            You'll recall, in mid August, we discussed
 4  the existing alcohol beverage ordinance and I had made
 5  some recommended changes to it based upon some cases
 6  that have come down since 2005.
 7            Since we have the engine out of the car, I
 8  made very, very conservative changes to the existing
 9  ordinance, and I did that very purposefully.  The main
10  goal I was attempting to reach was making sure that
11  residency requirements were appropriately dealt with
12  underneath the current law and making sure that where
13  we had character qualifications, when we looked into
14  people's backgrounds, that there was a connection
15  between -- for example, if it was a misdemeanor or
16  felony offense, that there was a logical connection
17  between the existence of that offense and the
18  sale/use/manufacture/dealing in alcohol beverages,
19  which is what the cases say you have to have.  You've
20  got to have some kind of logical connection between
21  the two.
22            Since that time, Council wanted to take a
23  look at this, and they wanted to also explore the
24  section that dealt with character qualifications and
25  prior offenses as to when a person could possibly lose
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 1  their license and what other punishments were
 2  available.
 3            Councilman Bates and Councilman Fleming have
 4  generated some charts based upon some of their
 5  thinking on that, essentially kind of creating a
 6  statute of limitations with regard to those offenses.
 7            So with that, my recommendation is at a
 8  minimum that you adopt the ordinance that we presented
 9  on August the 17th of 2009.  At a minimum, that
10  ordinance will do the two things that I talked about:
11  it'll clear up the residency issues and make that
12  completely legal, and it will also, in my opinion,
13  clear up some of the character-qualification issues.
14            So that's what I'd recommend you do at a
15  minimum, and if you do something beyond that, of
16  course that's up to the Council.  And Councilman Bates
17  and Councilman Fleming will probably want to be heard
18  on the chart that they've prepared and shared with you
19  previously.
20            MAYOR JENKINS: Brian, do you have anything?
21            COUNCILMEMBER BATES: Yeah.  Give me one


22  second, please.
23            MAYOR JENKINS: Yes, sir.
24            COUNCILMEMBER BATES: Mr. Weed, correct me


25  if I'm wrong, but the ordinance that you drafted did
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 1  not reference the time period for violations of under-
 2  age; is that correct?  That's a separate ordinance?
 3            COUNCILMEMBER FLEMING: That's 3-270.
 4            COUNCILMEMBER BATES: Well, Ms. Fleming --


 5            COUNCILMEMBER FLEMING: Or -272.  Sorry.


 6            COUNCILMEMBER BATES: -- the ordinance that


 7  Mr. Weed has prepared for us doesn't address --
 8            COUNCILMEMBER FLEMING: No.  That's a stand-


 9  alone ordinance.
10            COUNCILMEMBER BATES: Right.
11            ATTORNEY WEED: Yes.
12            COUNCILMEMBER BATES: Yours does not address


13  3-270.
14            ATTORNEY WEED: Correct.
15            COUNCILMEMBER BATES: Okay.
16            ATTORNEY WEED: You know, once again, my
17  goal was to do two things, make sure the parts that I
18  didn't feel comfortable with were, you know, brought
19  up to what I believe the current case law says.
20            COUNCILMEMBER BATES: And the concern that


21  we had on this at the time was the residency require-
22  ment that was carried over, I believe, from the
23  existing statute in that it requires an entity who
24  wishes to sell alcohol to be a resident or have a
25  designee be a resident of the city of Doraville.
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 1            ATTORNEY WEED: That is correct.
 2            COUNCILMEMBER BATES: Okay.
 3            ATTORNEY WEED: You can't -- you can't
 4  mandate that it necessarily has to be the actual
 5  licenseholder but you can mandate that the license-
 6  holder get somebody, or themselves, you know, be able
 7  to be a resident.
 8            COUNCILMEMBER BATES: And there was -- I


 9  guess there was a question on whether or not we could
10  make that requirement to be the person of record with
11  the Secretary of State, who is the holder of the
12  business license.
13            ATTORNEY WEED: You can do that.  That is
14  legal.
15            COUNCILMEMBER BATES: Okay.  That, Council,


16  is my preference:  that we go to the designee as the
17  person who is listed on the Secretary of State's -- as
18  the licensee.
19            ATTORNEY WEED: Well, let me ask a question.
20            COUNCILMEMBER BATES: Yes, sir.
21            ATTORNEY WEED: If you are in Doraville and
22  you have your lawyer be your registered agent, which
23  is allowed, and that lawyer lives in Timbuktu, which
24  would also be allowed, are you saying that the
25  registered agent could be the person responsible for
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 1  the license and you still want a residency require-
 2  ment or are you just saying that no residency's okay
 3  as long as you can get to a Georgia registered agent?
 4            COUNCILMEMBER BATES: That, my preference, a


 5  registered Georgia agent.
 6            ATTORNEY WEED: And either one is legal.
 7            And once again, you don't have to have any
 8  residency requirement at all.  It is an option.  Your
 9  current code had that, so I just took the logical step
10  of trying to make your current code fresher.
11            COUNCILMEMBER BATES: To bring the audience


12  up to date and for guests, the current ordinance and
13  the proposed ordinance reads in numerous instances
14  that an applicant for a alcohol license must have
15  resided continuously for a period of three years in
16  the state of Georgia and the person must be a resident
17  of Dekalb County and the city of Doraville, and it's
18  referenced a number of times.
19            I just find that incredibly burdensome for a
20  prospective business owner.  So my motion is going to
21  be amend the ordinance to utilize the registered agent
22  per the Secretary of State's -- Georgia Secretary of
23  State's office as the --
24            Mr. Weed, as the designee?  Is that the
25  correct terminology?
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 1            COUNCILMEMBER ROCHE: Without any residency


 2  requirement.
 3            COUNCILMEMBER BATES: Without any residency


 4  requirement.
 5            COUNCILMEMBER ALEXANDER: I think I would


 6  like to have that as a requirement, but in some of the
 7  ordinances that we were reviewing, it also suggested
 8  that the registered agent be -- for example, if you
 9  have a chain, would be the manager of that particular
10  location or the person who's going to be in charge of
11  that operation, because I believe perhaps if we look
12  up, say, Chili's or someone, that they may be
13  registered in Chicago or Delaware or somewhere.
14            ATTORNEY WEED: Yes, you can do that.
15            If I understand what the councilman is
16  saying correctly, if you are a Chili's franchisee, the
17  license might very well be held by Chili's Restaurant,
18  Inc., that might be a Delaware corporation.
19            But every corporation doing business in
20  Georgia needs to register and would have a registered
21  agent here, and then that local Georgia registered
22  agent -- you can draft an ordinance, in my opinion,
23  that would have a residency requirement on that agent,
24  and you could also say that that agent's got to be the
25  manager or responsible person for the license.  That's
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 1  also legal.
 2            The real goal, however you achieve it, in my
 3  opinion is to make sure you've got a human being that
 4  you could A, serve papers on, and B, who you know is
 5  responsible for the ongoing activity at the business.
 6  That's what you want to accomplish.
 7            COUNCILMEMBER BATES: Absolutely.
 8            So I apologize.  You made a statement, and I
 9  thought it sounded good.  Could you reiterate that for
10  me so I can amend my motion?
11            ATTORNEY WEED: Well, I think what you're
12  talking about would be that the Georgia registered
13  agent, you would not require them to reside in
14  Doraville or even Dekalb County; however, that Georgia
15  registered agent, wherever they're residing, would be
16  the official designee as responsible party for the
17  license for purposes of service and for purposes of
18  managing the license.
19            COUNCILMEMBER BATES: Can we add in what


20  Ms. Alexander was referencing, that the manager or the
21  on-site person be listed additionally or is that --
22            ATTORNEY WEED: Yes.  That's what I kind of
23  meant to say or that's what I was trying to get at,
24  but --
25            COUNCILMEMBER BATES: Okay.
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 1            ATTORNEY WEED: -- that was my under-
 2  standing of what --
 3            COUNCILMEMBER BATES: So registered with the


 4  Secretary of State --
 5            ATTORNEY WEED: Right.
 6            COUNCILMEMBER BATES: -- and/or the local
 7  manager or designee?
 8            ATTORNEY WEED: Well, I think you probably
 9  ought to make it "and," just to clear that up.
10            COUNCILMEMBER BATES: Okay.  Council, are


11  you with me on that?
12            So it would be to utilize the Secretary of
13  State's registration as the designee and, where
14  appropriate, a local manager, to be the official
15  designee.
16            ATTORNEY WEED: So when the entity, whatever


17  entity it is, comes into town and they want to sell
18  alcoholic beverages here, if they didn't already have
19  a Georgia registered agent, they'd have to get one,
20  and that person would not only be the Georgia regis-
21  tered agent but they would also be the responsible
22  managing entity for the alcohol beverage license-
23  issued business.
24            COUNCILMEMBER BATES: So moved.
25            MAYOR JENKINS: Murray?
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 1            ATTORNEY WEED: Yes, sir.
 2            MAYOR JENKINS: I have sign-ups on this.
 3  Should we have them speak before the motion or after?
 4            ATTORNEY WEED: That's entirely up to your
 5  prerogative as Mayor.
 6            MAYOR JENKINS: Brian, what would you say?
 7            COUNCILMEMBER BATES: Mayor, you can have --


 8            MAYOR JENKINS: Would you want to hear their
 9  input before you --
10            COUNCILMEMBER BATES: Sure.
11            MAYOR JENKINS: -- make the motion?
12            COUNCILMEMBER BATES: That's fine.
13            MAYOR JENKINS: Mr. Harold Shinn, would you
14  come up to the microphone?
15            Did you understand what Mr. Bates --
16            MR. SHINN: Not completely.  I only had a
17  chance to look at this about two hours ago.
18            MAYOR JENKINS: We'll give you five minutes,
19  sir.
20            MR. SHINN: Yes, sir.
21            I think the way this was written it requires
22  Dekalb County -- that the agent be a resident of
23  Dekalb County and the city of Doraville.
24            COUNCILMEMBER BATES: Yes.
25            MR. SHINN: My understanding is currently
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 1  that it requires the agent to be a resident of Dekalb
 2  County only.
 3            COUNCILMEMBER BATES: That, I don't believe


 4  is correct.  I believe it --
 5            MR. SHINN: It's not?
 6            COUNCILMEMBER BATES: I believe it does
 7  require city of Doraville residency.
 8            MR. SHINN: Okay.  It does require city of
 9  Doraville residency.  Okay.
10            If what was being discussed was to amend it
11  to mean a resident of the state of Georgia and a
12  registered manager of the location that's being
13  operated, then I personally don't have a problem with
14  that.
15            I thought the requirement for the city was
16  either -- I think I understand the principle.  In
17  other words, there's -- you have somebody in close
18  proximity you can serve papers to or get ahold of.
19            But in the case of my business, maybe a bar
20  that's open late at night -- I'm open full-time during
21  the day.  What would end up happening, I would just
22  try to find somebody in the city of Doraville who can
23  serve this purpose.  Whatever notice that would
24  legally be required for them to receive, they would be
25  served, and then it would just come through it.  They


Min-U-Script® American Court Reporting Company, Inc. (13) Page 49 - Page 52







 


-City Council Meeting-
September 8, 2009


City of Doraville   
State of Georgia


Page 53


 1  might not have any relation to the business, they
 2  might not understand anything about my business at
 3  all.  They would just serve as a conduit.
 4            In that case, having the requirement be
 5  actually a manager on site I think is more direct and
 6  more accessible.
 7            MAYOR JENKINS: Thank you.
 8            MR. SHINN: On that issue.
 9            There was another point in the portion that
10  I read.  Should I discuss that within the same allot-
11  ment of time? because they haven't covered it yet.
12            COUNCILMEMBER BATES: Sure.
13            MR. SHINN: And I appreciate your patience.
14  I haven't had a lot of time to prepare.
15            There is a section in there that describes
16  punishment for the violation, and I believe it's
17  limited to liquor sales, sales of distilled spirits.
18            COUNCILMEMBER BATES: Could you reference a


19  page number for us, please?
20            MR. SHINN: Okay.  Page number 9 of 14.
21            And it seems like a lot of the wording is
22  kind of -- I understand it was necessary, and I'm not
23  an attorney by any means, but it was necessary.  But
24  it seemed a lot of it kind of repeated itself, so it
25  was it was hard for me to make this one out.
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 1            And if my understanding is correct, it says,
 2  starting at about three-quarters of the way down,
 3  "Should any applicant, partner, officer, employee or
 4  agent used in the sale of distilled spirits after a
 5  license has been granted be convicted or plead guilty
 6  or nolo contendere to any felony or to a crime
 7  involving moral turpitude or the violation of any laws
 8  regulating the sale of narcotics, distilled spirits,
 9  wine or malt beverages, or the lottery or gambling
10  laws of the state, or to prostitution or other sex-
11  related offense, the license shall be instantly
12  revoked and canceled."
13            My first reading of that, I was somewhat
14  alarmed because that would -- I thought that that
15  could apply to anybody under my employee.
16            A little bit more careful reading, it
17  actually specifically says to "sale of distilled
18  spirits," which I do not sell.  I sell beer and wine.
19  So I'm presuming this is designed to address either
20  liquor stores or bars.
21            But even then, it's just -- even though it
22  would not affect my business personally, it's just the
23  idea of any employee that you have, who you have no
24  idea and presumably no control what they do when
25  they're not employed with you, could cause you to have
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 1  your license instantly revoked and canceled.  It just
 2  seemed overly problematic to me or too punishing for
 3  those types of businesses.
 4            COUNCILMEMBER BATES: It actually does apply


 5  to beer and wine, too.  It's on page 6.
 6            MR. SHINN: On page 6.  Okay.  Well, then --
 7  then yes.  I am definitely against it.
 8            I have over 300 employees.  Many of those
 9  employees are part-time.  I go through -- I have
10  relatively high employee turnover as anybody in the
11  grocery or fast-food service business does.  Some of
12  the more sensitive ones that do cash handling, we
13  would, by self interest, do background checks, but
14  certainly, obviously, for every bag boy, it's somewhat
15  burden-some.
16            And then to consider that any of those
17  employees, if they break the law in such a manner off
18  of business and could cause me to lose my license
19  seems a little bit problematic or severe in my
20  opinion.
21            COUNCILMEMBER BATES: And hang tight with


22  me.
23            MR. SHINN: Yes.
24            COUNCILMEMBER BATES: Mr. Weed, is
25  Mr. Shinn's assertion correct?
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 1            ATTORNEY WEED: Yes.  And that's already the
 2  code.
 3            COUNCILMEMBER BATES: Got it.
 4            So Buford Highway Farmers Market, back
 5  stockroom person commits a felony, that impacts his
 6  ability to sell beer and wine.
 7            ATTORNEY WEED: That could be evidence --
 8  that would be evidence that this Council could use to
 9  revoke a license.  That is correct.
10            COUNCILMEMBER ROCHE: Would a solution be to


11  have essentially the same language only say that if it
12  happens on the premises during business hours or some-
13  thing like that?
14            ATTORNEY WEED: Yeah, you can limit it
15  pretty much to whatever degree you care to.
16            COUNCILMEMBER ROCHE: I mean, well, clearly


17  this is a real point.  I mean if we did some research,
18  I'm sure we could find somebody out there that's ever
19  worked for you and -- you know.
20            MR. SHINN: Well --
21            COUNCILMEMBER ROCHE: Obviously we need to


22  fix that.
23            MR. SHINN: May I speak?
24            COUNCILMEMBER ROCHE: Sure.  Sorry.
25            MR. SHINN: You know, because you have a
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 1  large store with many people, I've had examples where
 2  employees will get into fist fights with other
 3  employees.  I don't want that to happen, but by human
 4  nature -- And I try to screen for that as best as we
 5  can in the hiring process.  I can't guarantee that
 6  will never happen.
 7            So if one employee, and certainly without my
 8  approval, got into a fight with another employee on my
 9  premise and then was convicted, would that auto-
10  matically cause me to lose my license?
11            COUNCILMEMBER ROCHE: Good point.
12            COUNCILMEMBER BATES: I don't want to go
13  into hypotheticals.  I've got another question for
14  Mr. Weed.
15            ATTORNEY WEED: It can right now.  Please
16  bear in mind that's --
17            MR. SHINN: Oh, yes, sir.
18            ATTORNEY WEED: -- the way it's worded now.
19            MR. SHINN: Yes, sir.
20            ATTORNEY WEED: And it has been for years.
21            MR. SHINN: Yes, sir.
22            ATTORNEY WEED: I'm not saying it's good.
23  I'm just saying it is what it is.
24            MR. SHINN: Yes, sir.
25            COUNCILMEMBER BATES: Mr. Weed, the language
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 1  reads such license shall be immediately revoked and
 2  canceled.
 3            Could not the terminology be changed to read
 4  that such license shall be immediately reviewed?
 5  Because as it reads right now, there is no hearing.
 6  There is no evidentiary procedure.  It is done,
 7  sealed.
 8            By the language that I'm reading, "shall be"
 9  is not a possibility.  That is a definitive statement.
10  That's declarative:  shall be immediately revoked and
11  canceled.  That doesn't lead me to suggest that
12  there's a hearing involved before this body or any
13  other body.  It says finis, done.  Is that correct?
14            ATTORNEY WEED: Yes.
15            COUNCILMEMBER BATES: So could we at least


16  not in the short sense change that to require a
17  hearing, a due-process hearing or review of the
18  applicant's license versus immediately and capri-
19  ciously canceling it?
20            ATTORNEY WEED: Yes.
21            COUNCILMEMBER ROCHE: Well, I guess I'm just


22  -- and obviously we need to fix this.  But what would
23  be the process?  Is that like, you know, we arrest --
24  you know, the Doraville police arrest somebody for DUI
25  or the Smyrna police arrest somebody for DUI and say,
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 1  "Oh, boy.  You work at the farmer's market, so I'm
 2  going to --?"  You know, how would all that work, I
 3  guess?
 4            ATTORNEY WEED: Well, the way your ordinance


 5  is broken down now, it's broken down into the
 6  different types of licenses you can get, and there are
 7  -- in order to even be able to be qualified to apply
 8  for a license, a background check is conducted.  And
 9  if you had let's say a felony of moral turpitude in
10  your record within a certain time frame, you wouldn't
11  even qualify to be issued --
12            COUNCILMEMBER ROCHE: Right.
13            ATTORNEY WEED: -- a license at all and your
14  application would be rejected.
15            And then the other phase of it is after a
16  license is issued, then there are certain character
17  requirements that deal with if a crime is committed
18  after the fact, then, you know, it can negatively
19  impact the license.
20            So the answer to your question, can you do
21  that, yes, you can.
22            Can you create a situation where you can
23  have -- can you create a situation where if someone is
24  convicted or pleads guilty to a certain offense,  you
25  come before the Council for the hearing?  Yes.  And
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 1  you should do that; that's appropriate in my opinion.
 2            COUNCILMEMBER ROCHE: I feel uncomfortable


 3  with the part about the employees, though.
 4            ATTORNEY WEED: Well, now, I mean, you don't


 5  you don't have to regulate employees.  That's
 6  certainly a choice.
 7            But I do think you're going to want to
 8  regulate the employees in the sense that you don't
 9  necessarily want someone to be a waiter or waitress
10  who's got a felony offense for, you know, drugs
11  necessarily, selling a mind-altering substance.  And
12  that's why the state law is such that it gives the
13  local governments such great authority in this arena.
14            COUNCILMEMBER ROCHE: But it sounds like


15  from what you were saying, if someone came to us and
16  wanted a liquor license and they had 200 employees,
17  they would basically have to do a background check on
18  all 200 employees.
19            ATTORNEY WEED: That's exactly what they
20  have to do, and that's usually expected in most juris-
21  dictions.  And that's their responsibility, it's the
22  cost of doing business, because, once again, the first
23  thing in the alcohol beverage state law, the very
24  first part of the statute 3-3-1 says the service of
25  alcoholic beverages is a privilege, not a right.  It's
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 1  unlike other professions.
 2            COUNCILMEMBER ROCHE: Okay.
 3            ATTORNEY WEED: There's no right to it,
 4  because, once again, it's a mind-altering substance,
 5  so the folks who are in that business are held to a
 6  higher standard literally than the guy who pumps your
 7  gas.
 8            I'm not saying that's right or fair but I'm
 9  just saying that's the law.
10            COUNCILMEMBER BATES: Yeah.  I'm not
11  inclined to take away the employee portion of that but
12  I do feel that there needs to be a process, a
13  procedural element in place versus, based upon this,
14  automatically and without a hearing.
15            ATTORNEY WEED: What I'd like to put forward
16  is I'd like to -- Once again, what I tried to do here
17  was simply cure the problem of the day, and now it
18  appears we're going to have a little bit more time to
19  decide this than I at first estimated.
20            So my recommendation is if the Council --
21  the feedback I'm getting is you kind of all feel this
22  way -- would be to kind of rework this language and
23  simplify it.  Most of this is not our language, it's
24  already in your ordinance, and I wanted to just make
25  sure it was legal.
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 1            COUNCILMEMBER BATES: While you're in there


 2  -- And I'm perfectly fine with that.
 3            Let me ask you this question.  We've got two
 4  or three different sections, one that talks about
 5  distilled spirits, one that talks about beer and wine
 6  and maybe even a third section.  Is there any reason
 7  to keep those segmented out versus combining it all
 8  under one alcohol ordinance?
 9            ATTORNEY WEED: It's purely a -- it's purely
10  a philosophical decision.  I have had some clients say
11  that if you come in for a beer and wine license, that
12  you should be able to take just that part of the code
13  that would be applicable to that entity and they don't
14  need to be exposed to all the other parts of the code.
15            So clearly there's a lot of repetition here.
16  But the person who wrote it did so on purpose, and I
17  imagine with that idea in mind.
18            Other jurisdictions have one section for all
19  of these businesses; you qualify; here's a list of
20  qualifications, and if you do something wrong, this is
21  what can happen to you, and it's two sections, and you
22  just have language that says this applies to whatever
23  license you've got.  And that's legal, too.
24            COUNCILMEMBER BATES: Can you --?  Because


25  I've read through it and I've not been able to
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 1  identify any discerning differences between the beer
 2  and wine and the distilled spirits.
 3            Are there specific differences between the
 4  two sections that make one less difficult -- i.e.,
 5  beer and wine -- and one more difficult?  Is there
 6  anything identifiable that you've been able to see --
 7            ATTORNEY WEED: No.
 8            COUNCILMEMBER BATES: -- between these two


 9  sections?
10            ATTORNEY WEED: The original language is
11  almost identical, and therefore, the language I used
12  was almost identical.
13            COUNCILMEMBER BATES: I would be inclined,


14  Council, if we're okay with consolidating this into
15  one ordinance that covers alcohol as a general piece
16  of legislation.
17            COUNCILMEMBER ROCHE: Okay.  We had a
18  motion.  We never got a second.  I mean did we want to
19  just --
20            COUNCILMEMBER BATES: I'll withdraw that
21  motion, and I think Mr. Weed has -- unless we want to
22  do it just so that it's clear on what we want him to
23  do.
24            ATTORNEY WEED: Well, I think I have an
25  idea.
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 1            COUNCILMEMBER BATES: But that's just me.


 2  That's not consensus from Council, so --
 3            ATTORNEY WEED: Since we have a little bit
 4  more time, what I propose is that I make a stab at a
 5  simplifying the ordinance generally and putting all
 6  the qualification requirements in one section, putting
 7  all the penalty and punishment requirements in another
 8  section, obviously in the same ordinance.
 9            But when I say "all of them," meaning that I
10  would have language -- you know, you'd find language
11  in the beer and wine section that says, you know,
12  "Qualifications for applications shall be found in
13  Section 1-23," and then when you flipped over to
14  distilled spirits, it would be "Qualification for this
15  section is found in Section 1-23" and just refer to it
16  as that one chunk of language.  That's perfectly
17  legal.
18            COUNCILMEMBER ROCHE: I guess I make a
19  motion to table this until the next Council meeting?
20            ATTORNEY WEED: Yes, sir.
21            COUNCILMEMBER BATES: I'll second that.
22            ATTORNEY WEED: And I'll do a draft like
23  that.
24            COUNCILMEMBER ALEXANDER: May I ask another


25  question on this?  In this other municipality's
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 1  ordinance, it is requiring all applicants to submit a
 2  completed State form from the Georgia Department of
 3  Revenue Alcohol and Tax Control Unit.  I don't know
 4  that that's something that we require but I don't see
 5  us requiring them to complete a State form being a bad
 6  thing.
 7            ATTORNEY WEED: Well, I suppose it all
 8  depends on what the State form entails.  That's not
 9  usually language that I find in most of these
10  ordinances, however, I can certainly get a copy of the
11  form and we'll see what they're asking for.
12            COUNCILMEMBER ALEXANDER: It's Personnel


13  Statement Form ATT-17, State of Georgia Department of
14  Revenue Alcohol and Tax Control Unit.
15            ATTORNEY WEED: By the way, that may already
16  be required for their State license, and you ordi-
17  narily get your local license first before you get
18  your State license.
19            COUNCILMEMBER ALEXANDER: They must require


20  proof that they are going to get their State license
21  before they issue the local.  Maybe that's what
22  they're doing.
23            ATTORNEY WEED: I will look at the form and
24  get back to you.
25            MAYOR JENKINS: Anymore discussion?
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 1            MR. SHINN: If I could make just a quick
 2  comment or an observation?
 3            MAYOR JENKINS: Very quick.
 4            MR. SHINN: Yes, sir.
 5            In reading this, it almost seemed like --
 6  And I don't know if the person who initially developed
 7  this envisioned a strip club or like a roadside bar
 8  where you have lots of bad stuff going on.  That's
 9  what I felt when I was reading it.
10            And I think the problem is there are a lot
11  of businesses that are very, very removed from that
12  type of business, including mine, and I think it
13  should be reworded or at least considered to
14  accommodate my concerns.
15            MAYOR JENKINS: Thank you.
16            Call the roll, please.
17            CLERK BLACKMON: Councilmember Alexander?


18            COUNCILMEMBER ALEXANDER: Yes.
19            CLERK BLACKMON: Councilmember Bates?
20            COUNCILMEMBER BATES: Yes.
21            CLERK BLACKMON: Councilmember Fleming?
22            COUNCILMEMBER FLEMING: Yes.
23            CLERK BLACKMON: Councilmember Pittman?
24            COUNCILMEMBER PITTMAN: Yes.
25            CLERK BLACKMON: Councilmember Roche?
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 1            COUNCILMEMBER ROCHE: Yes.
 2            CLERK BLACKMON: Councilmember Spangler?


 3            COUNCILMEMBER SPANGLER: Yes.
 4            MAYOR JENKINS: Okay.  Item number 5, Pam.
 5            COUNCILMEMBER FLEMING: Yes, sir.  Item
 6  number 5 is amending the alcohol ordinance.  We
 7  presently have this as Section 3-270 in our City Code
 8  of Ordinances.
 9            There are 46 alcohol establishments in the
10  city of Doraville, and our Police Department did an
11  outstanding job in regards to underage sale or
12  possibly not identifying through the person's driver's
13  license.  And of the 46 establishments, I believe it
14  was 15 or 16, 16 establishments violated the identi-
15  fication where they did not ask for the I.D.
16            Now, we presently have a fine, an immediate
17  fine of $1,000.  But we go on to say in our ordinance
18  3-270 that on the first violation, those people are
19  going to come to us and we are going to give them a
20  30-day consecutive suspension in their license, so for
21  those 30 days, they are not going to be able to sell
22  any alcohol.  And that's, you know, the nice
23  restaurants or whatever the case might be.
24            And this economy is what I'm thinking about
25  at this time.  30 days without that possibility of
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 1  selling alcohol, that would put them out of business.
 2            Our second violation is if it was another
 3  employee, for instance.  Second violation, and that's
 4  in lifetime.  We don't even have it in this ordinance
 5  that it is in a one-year period or a six-month period.
 6  It's lifetime.  If you get a second offense, your
 7  business license -- your alcohol permit is taken away,
 8  it's revoked and you never get it back again.
 9            Now, I am not an advocate for selling to
10  minors or not asking for your I.D.  Don't take me
11  wrong.  I'm thinking about that.  I feel that this
12  particular ordinance that we presently have in effect
13  is again too strict.
14            Mr. Bates and I have both gone back and
15  forth in regards to charting it out for a five-year
16  period or a four-year period, and I think I came to
17  the conclusion I think that we were making it a little
18  too difficult in regards to putting that in an
19  ordinance.
20            And Mr. Bates, I will leave that up to you.
21  But I think to try to narrow it down, that we should
22  first of all put the additional penalty besides the
23  $1,000, okay, put it within a one-year period.  If you
24  have an offense in a one-year period, then your
25  additional fine is da-da-da-da; not in a lifetime,
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 1  that they've lost their permit for the entire
 2  lifetime.
 3            So that's the first thing I want to address.
 4  I really do believe that we need to put a time frame
 5  in there.
 6            COUNCILMEMBER SPANGLER: What was your


 7  thoughts on the time that they would not be allowed to
 8  sell alcohol the first time?
 9            COUNCILMEMBER FLEMING: First time?  At this


10  particular moment, I would make a proposal of no
11  suspension on the first one; on the second offense, a
12  30-day suspension or 30-day community service; and
13  then the third time within a year, they've lost their
14  license.
15            COUNCILMEMBER PITTMAN: And Ms. Fleming, I


16  very respectfully disagree with you on that.
17            I do agree that we do need to put a time
18  frame in there of when they can possibly reapply for a
19  license, but this was set in place because the past,
20  what we had was not strict enough, and they were
21  continuously doing this.
22            And I would like to see it stay as-is, but I
23  do agree that we need some clarity on if it's revoked,
24  when, and give them the opportunity to possibly
25  reapply -- not be forever.
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 1            COUNCILMEMBER BATES: Well, I'm going to


 2  respectfully disagree with both of you.
 3            COUNCILMEMBER PITTMAN: Okay.
 4            COUNCILMEMBER BATES: I do think that for a


 5  first-time offender, we need to send a very clear
 6  message, and I think that needs to be a very substan-
 7  tive message that we take this very seriously about
 8  serving to underage individuals.
 9            The 30-day suspension, in retrospect, I
10  think is probably much too severe.  I would be
11  amenable to a 15-day, first-time offender.
12            I am frustrated at our -- when we passed
13  this ordinance, that we didn't look at the time frame
14  for a second offense.  And to use Mr. Shinn, because
15  he's here for us, if at the Buford Highway Farmer's
16  Market, an employee sold to an underage individual
17  today and they were caught, they would get their
18  suspension, and 30 years from now, if they sold to an
19  underage person again, they would lose their license
20  under this ordinance.
21            There is no window of probation.  It is a
22  lifetime sentence or two-strikes-and-you're out no
23  matter how long the time is between offenses.  So I
24  think we need to look at that because to me if someone
25  makes a mistake, we all make mistakes, and we should
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 1  be punished for mistakes that we made but we shouldn't
 2  be held liable for a mistake that was made five years
 3  ago or 10 years ago.  There's a window of probation
 4  that I think needs to be put in place.
 5            If someone sells to an underage person, both
 6  stings within a year, I don't have much sympathy for
 7  you because you didn't learn your lesson the first
 8  time.
 9            But I think we need to look at this and be a
10  little bit more understanding and set some parameters
11  on when that revocation takes place, because certainly
12  there are instances where it's warranted and justified
13  but not a second offense with no sunset on it.  So
14  that's . . .
15            COUNCILMEMBER PITTMAN: And Mr. Bates, I


16  agree with the latter part of that but I still feel
17  that we need to stick with 30 days.  That's just my
18  thoughts.
19            COUNCILMEMBER SPANGLER: And if you'll check


20  with the other municipalities.  Have you, Mr. Bates?
21            COUNCILMEMBER BATES: I have not.
22            COUNCILMEMBER SPANGLER: Years ago, it was


23  two weeks, it was a two-week suspension around the
24  county.
25            ATTORNEY WEED: It's all -- I mean they're
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 1  everywhere.  I do a lot of this type of law, and the
 2  jurisdictions are all over the board.
 3            COUNCILMEMBER SPANGLER: And what is the


 4  most common, Murray?
 5            ATTORNEY WEED: The most common that I have


 6  seen would be done in one-year blocks of time, three
 7  strikes you're out.
 8            COUNCILMEMBER SPANGLER: That -- that --


 9            ATTORNEY WEED: First offense, you know --
10            COUNCILMEMBER SPANGLER: How many days?


11            ATTORNEY WEED: -- would usually be some
12  sort of a financial penalty; second offense would be,
13  you know, 30-day suspension; third offense would be
14  revocation.
15            A lot of the communities I've seen actually
16  put people on probation, too; therefore, that handles
17  in part one of Councilman Bates' concerns, that if
18  you're on -- during your one-year license period for
19  2010 and you have one offense in January, then you
20  could be placed on probation for it; if it's something
21  more severe, even if it is a first offense, then the
22  second offense the same year might warrant revocation.
23            So I've seen some communities have got a
24  probation option, too, in addition to revocation and
25  suspension.
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 1            What the law says is you can do -- you know,
 2  alcohol beverage regulation is one of those things
 3  that the local governments can do whatever they want
 4  to, pretty much, up to a maximum fine of -- up to a
 5  maximum application fee of $5,000.
 6            But the statute as far as qualifications,
 7  punishments, et cetera, they're pretty wide open.
 8            COUNCILMEMBER SPANGLER: I agree with
 9  Mr. Bates on the two-week suspension for the first
10  time; 30 days, second time; and then the third time
11  within a year, loss of license.
12            But I think if you make it 30 days like we
13  presently have it, it's a hardship, like Ms. Fleming
14  said, on these restaurants and on these supermarkets
15  or convenience stores.  We lose a lot of revenues.  Or
16  we lose a lot of revenues when they don't have the
17  sales.  And they not only lose sales on the alcohol.
18  Since the people can't buy the alcohol, they're not
19  going to be buying anything else; they're going to be
20  going somewhere else, and maybe even out of the city
21  or out of the county.
22            So I agree with Mr. Bates on the two weeks
23  for the first offense, 30 days for the second offense,
24  and then third offense, termination of license.
25            COUNCILMEMBER ALEXANDER: I have some
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 1  questions and comments.  And again, I'm not putting
 2  you on the spot by reviewing other municipalities'
 3  works.  But why do we have to have a definitive number
 4  of days?
 5            This particular ordinance has "time shall
 6  not exceed three days," "time shall not exceed 60
 7  days," and they give their council the flexibility to
 8  issue the punishment.
 9            ATTORNEY WEED: There's no legal requirement
10  for a mandatory number of days.
11            COUNCILMEMBER ALEXANDER: Okay.  Further, I


12  had discussed an idea with Captain Atkinson and a
13  business owner.
14            Is there any requirement that it be consecu-
15  tive days?
16            ATTORNEY WEED: No.
17            COUNCILMEMBER ALEXANDER: Because I under-


18  stand if we did a restaurant, that you take away their
19  alcohol sales for two weeks straight, what an impact
20  it would have on their business.
21            So my idea was to force them in writing in
22  some type of legal agreement for them to come back to
23  us and say, "Okay.  We've analyzed our business.  This
24  is our slowest day," and so for 14 Tuesdays, they're
25  not allowed to sell alcohol or something like that so
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 1  that it does impact them but it doesn't impact them
 2  all at once.
 3            That was just another idea, trying to be a
 4  little bit more business friendly.
 5            COUNCILMEMBER ROCHE: Actually, I like both


 6  ideas.
 7            Well, the thing about picking a day, I'm
 8  not . . .
 9            This is a difficult question.  I don't think
10  anyone up here, you know, says it's great to go out
11  and sell alcohol to minors.
12            I have a question, a quick question.
13  There's some confusion.  Were any of these citations
14  strictly for not requesting identification, not
15  carding somebody?
16            CHIEF ATKINSON: Some establishments did not
17  request I.D. and some requested I.D. and looked at it
18  and still served.
19            COUNCILMEMBER ROCHE: Okay.  But what I'm


20  getting at is were all the offenses, that they
21  actually did serve to a minor?
22            CHIEF ATKINSON: Yes.
23            COUNCILMEMBER ROCHE: Okay.  So it was never


24  a situation where you didn't card me and -- well, I
25  guess would you have (inaudible). . . Okay.  That
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 1  makes sense.  I just wanted to make sure we had that
 2  clear because there's been some talk about that.
 3            It seems reasonable.  I like the idea of the
 4  15 days but I also like the idea of the up to 15 days.
 5  Everyone makes mistakes; I make mistakes.
 6            I'm concerned at the way our law is written
 7  now.  Basically it's a capital punishment, because
 8  there are so many businesses, particularly in the
 9  current environment, the current economy, if you give
10  them a 30-day suspension, it would effectively put
11  them out of business, and I think that that's way too
12  rough.
13            I like the idea of saying first offense, a
14  thousand dollars and up to 15 days' suspension; second
15  offense would be -- I guess the maximum is the
16  thousand dollars and up to a 30-day suspension, and
17  then the third offense would be up to revocation.
18            Would that be a good basis to begin the
19  discussion?
20            ATTORNEY WEED: And can you do that?  Yes.
21            My only caveat would be, you know, just
22  remember you have to be judicious.  In other words,
23  when you have these hearings, you have to put on the
24  record what is it about the evidence that made Joe
25  Smith's business more compelling or a lesser
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 1  punishment for the same offense than somebody else's.
 2  That's what judges do all the time, but you just have
 3  to be very careful about that.
 4            COUNCILMEMBER ROCHE: Well, if we're going


 5  to put a time frame on this, if we're going to say
 6  this is within a one-year period, well, so a year goes
 7  by and then here they are again.  Well, in one
 8  situation, maybe they've never had this violation
 9  before whereas someone else had exactly the same
10  violation 367 days ago so you're going to nail them
11  with the 15 days.  You see what I'm saying?
12            ATTORNEY WEED: And you can legally make
13  those distinctions.
14            COUNCILMEMBER ROCHE: Right.
15            ATTORNEY WEED: I want to stress, though,
16  that you want to be careful and you're going to have
17  to measure the evidence on the record and what your
18  reasoning was when you made those distinctions --
19            COUNCILMEMBER ROCHE: Of course.
20            ATTORNEY WEED: -- between those two
21  licenseholders.
22            COUNCILMEMBER PITTMAN: And again, I stand


23  my ground.  I am not willing to budge on that.
24            I do agree that the businesses should not --
25  absolutely should not be penalized for a lifetime but
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 1  we should come up with something, but I am not going
 2  to budge on what's already there.
 3            COUNCILMEMBER SPANGLER: Let me ask you


 4  this, Mr. Weed:  Can we make it mandatory that these
 5  businesses that have an alcohol license card every-
 6  body?
 7            ATTORNEY WEED: Yes.
 8            COUNCILMEMBER SPANGLER: No exceptions.


 9            ATTORNEY WEED: (Nods head)
10            MAYOR JENKINS: Let's go ahead and take a
11  five-minute break.
12                           - - -
13                      (Brief recess)
14                           - - -
15            MAYOR JENKINS: We're still on item number
16  5.  Let's finish it up and then we'll see where we
17  are.  We started 15 minutes late so we're about on our
18  9 o'clock mark.
19            So let's finish item number 5, Pam.
20            COUNCILMEMBER FLEMING: We've had much


21  discussion.  I'll just go ahead and make a motion.
22            I'd like to make a motion to amend Section
23  3-270 -- one second here, I'll give you the proper --
24  I'm sorry.
25            I'd like to make a motion to amend Section
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 1  3-270(d) as in David to read on the alcohol
 2  violations, selling to minors and/or not asking for
 3  I.D., that the first violation be up to a 15-day
 4  suspension, that the second violation be up to a
 5  30-day suspension and that the third violation within
 6  one year -- and all of those were within one year --
 7  that on the third violation, the license would be
 8  revoked for a period of one year.
 9            ATTORNEY WEED: Now, bear in mind, you've
10  limited your motion only to sales to minors, and I
11  don't know if you intended to do that, because right
12  now, everything else would stay the same with regard
13  to every other offense that's committed.
14            COUNCILMEMBER FLEMING: I'm sorry?
15            ATTORNEY WEED: The way you worded your
16  motion, you limited the penalty change for application
17  only to sales to minors.
18            So if the manager of a business committed a
19  felony offense let's say on the property by taking a
20  liquor bottle and hitting somebody in the head in
21  anger and killed them, that business could still get a
22  license.  And you may have intended that, but you've
23  only changed the penalty for one narrow subset and
24  that's only for sales to minors, and I don't know if
25  you meant to do that.  I'm asking.
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 1            COUNCILMEMBER FLEMING: In regards to
 2  Section 270, Mr. Weed, it contains all of those items;
 3  correct?
 4            ATTORNEY WEED: Well --
 5            COUNCILMEMBER ROCHE: Well, but the way you


 6  said it --
 7            ATTORNEY WEED: -- currently 270 --
 8            COUNCILMEMBER FLEMING: Okay.  I would like


 9  to amend my motion.
10            I'd like to make a motion to amend Section
11  3-270 (d) to read:  The first violation, the alcohol
12  license will be suspended for up to 15 days; the
13  second violation, will be suspended up to 30 days; and
14  the third violation the license will be revoked for
15  one year.
16            COUNCILMEMBER ROCHE: And those will be --


17            COUNCILMEMBER FLEMING: And these are within


18  a period of one year time.
19            COUNCILMEMBER ROCHE: I'll second that.
20            COUNCILMEMBER SPANGLER: What about the


21  fines?  Do we need to --
22            COUNCILMEMBER FLEMING: No.  The fines are


23  in 3-272, and we had already corrected that to $1,000.
24            COUNCILMEMBER SPANGLER: Okay.
25            ATTORNEY WEED: And I think that's a great
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 1  motion.
 2            The only other question I guess would be,
 3  when you say one year, are you thinking about a
 4  licensing year?
 5            COUNCILMEMBER FLEMING: From the date of


 6  offense.
 7            ATTORNEY WEED: So 12 months from the date
 8  of offense.
 9            COUNCILMEMBER FLEMING: Yes, sir.
10            COUNCILMEMBER PITTMAN: And they can reapply


11  for a license.
12            I mean we reinstate so they can serve
13  alcohol at the end of that date.
14            COUNCILMEMBER FLEMING: They would have to


15  reapply.
16            COUNCILMEMBER PITTMAN: Exactly.  That's


17  what I'm asking.
18            ATTORNEY WEED: Right.
19            COUNCILMEMBER PITTMAN: Reapply or -- is it


20  automatically they got to go back and reapply?
21            ATTORNEY WEED: Well, if they got the maxi-
22  mum punishment, they'd have to reapply --
23            COUNCILMEMBER PITTMAN: Okay.
24            ATTORNEY WEED: -- completely.
25            COUNCILMEMBER BATES: Ms. Fleming, may I
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 1  make a friendly to your motion, that the suspension
 2  read consecutive days versus just 15 days or up to 15:
 3  so it would read, "License shall be suspended for a
 4  period of up to 15 consecutive days," and then "up to
 5  30 consecutive days?"
 6            COUNCILMEMBER FLEMING: Before I answer your


 7  friendly motion --
 8            Ms. Alexander, in your research with the
 9  other items --
10            I'm sorry.  Were there anybody else on this
11  for discussion, Mayor, on the sign-up?
12            COUNCILMEMBER BATES: Yeah.  Are there
13  people signed up?
14            MAYOR JENKINS: Yes.  Before you finish the
15  motion --
16            COUNCILMEMBER FLEMING: Yeah, I guess.
17            So Ms. Alexander, in your research, were
18  there other cities that did not have consecutive days?
19            COUNCILMEMBER ALEXANDER: This particular


20  ordinance reads, "First suspension in a 12-month
21  period of time shall not exceed 30 days."  It does not
22  say consecutive days.
23            MAYOR JENKINS: At one time, I believe -- in
24  reference to that, I believe at one time, we did let
25  the people take it two or three days a week on their
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 1  off days or one day a week on their off days.
 2            I'm saying at one time we have done that.
 3  I'm not saying we want to do it.  We have done it.
 4            COUNCILMEMBER ROCHE: So to prevent that, we


 5  would want to add the word "consecutive days."
 6            MAYOR JENKINS: So if you want to put
 7  consecutive, that'll put a stop to it.
 8            COUNCILMEMBER BATES: Well, and this is
 9  going to be a question for Captain Atkinson.
10            On an enforcement of such an ordinance --
11  I'll give you two hypotheses:  one that Ms. Alexander
12  raised, and that was the business chooses to take 15
13  consecutive Tuesdays versus 15 consecutive days.  Are
14  there pros and cons on the enforcement from a manpower
15  standpoint, from a tracking standpoint, either of
16  those?
17            CHIEF ATKINSON: I don't think so.  We just
18  need to know which days.  I mean we would have to know
19  exactly which days, because we're going to have to
20  check it no matter what, whether they're consecutive
21  or whether they're every other or whatever you choose
22  to pass.  So we will still have to . . .
23            COUNCILMEMBER BATES: I am personally
24  inclined, based upon reducing this from 30 down to an
25  up-to-15, if we allow them under this scenario to
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 1  chose the days that they are suspended, it weakens the
 2  intent.
 3            And I will go back to my position that the
 4  first offense needs to be a very firm don't-ever-do-
 5  this-again offense.  So if you will, I would ask that
 6  you add "consecutive days" as a friendly to your
 7  motion.
 8            COUNCILMEMBER FLEMING: So moved.
 9            COUNCILMEMBER ROCHE: I'll still second it,


10  the amendment.
11            MAYOR JENKINS: Okay.  We have --
12            CHIEF ATKINSON: Could I say one additional
13  thing?
14            MAYOR JENKINS: Yes.
15            CHIEF ATKINSON: If you go with consecutive
16  days or if you don't go with consecutive days, could
17  we just have something, Mr. Weed, that it starts this
18  day and ends this day, so they know, so when we show
19  up there is no confusion --
20            COUNCILMEMBER ROCHE: Right.
21            CHIEF ATKINSON: -- they have signed or they
22  are fully aware?
23            ATTORNEY WEED: Yeah.  I mean it is required
24  that if Council punishes some entity, there will be a
25  hearing, and they will be issued something in writing
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 1  saying, you know, "This is the punishment" after the
 2  hearing, and it begins on blank day and will end on
 3  blank day.  So you would definitely have a copy of
 4  that because your people are going to serve it to
 5  them.
 6            COUNCILMEMBER ROCHE: Well, selling alcohol


 7  during a period of your alcohol license being
 8  suspended is a violation which would trigger the next
 9  step potentially, so --
10            ATTORNEY WEED: Correct.
11            COUNCILMEMBER FLEMING: And also Section (e)


12  of this ordinance indicates that a 12 by 12 sign --
13            COUNCILMEMBER ROCHE: Right.
14            COUNCILMEMBER FLEMING: -- is to be placed


15  at the establishment with the dates of suspension
16  included.  So we're addressing that already.
17            COUNCILMEMBER ALEXANDER: I have some


18  additional questions.
19            How long does it take to get an alcohol
20  license in our city?
21            CLERK BLACKMON: Within a week if they have


22  all their documentation.  It depends on whether --
23            COUNCILMEMBER ALEXANDER: So if a certain


24  person -- Maria Alexander's the designee, and I am the
25  one that is suffering the punishment, can my brother
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 1  come in and get a license?
 2            ATTORNEY WEED: Yes.
 3            COUNCILMEMBER ALEXANDER: Okay.  So I could


 4  be under punishment and my address on Buford Highway
 5  could not be selling alcohol; but I could call my
 6  brother, he could come over here and get a license and
 7  he could start selling alcohol at the same location
 8  the next day.
 9            ATTORNEY WEED: It depends, but the answer
10  generally is yes.
11            COUNCILMEMBER ALEXANDER: Okay.
12            ATTORNEY WEED: And bear in mind, what sin
13  did your brother commit?  He's only committed the sin
14  of being related to you, and no one should be --
15            COUNCILMEMBER ALEXANDER: He would agree --


16            ATTORNEY WEED: -- punished for that.
17            COUNCILMEMBER ALEXANDER: -- that is a sin,


18  probably.
19            ATTORNEY WEED: But in all seriousness, you
20  know, if your brother and you were partners in the
21  business, he would be prevented from changing the
22  licensing into his name alone.  But if he's unrelated
23  to the business, then yes, he could do that.
24            COUNCILMEMBER PITTMAN: And that's what was


25  occurring before.
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 1            ATTORNEY WEED: I have no doubt, no doubt.
 2            But bear in mind, though, that if the
 3  brother comes in and starts the business, he is
 4  required by law -- And he is signing forms, so, you
 5  know, it's a felony to lie to the government.  But
 6  he's signing forms that are saying -- He's got to
 7  identify everybody who gets a share out of the
 8  business.  It's required.  So if he's paying
 9  Ms. Alexander anything out of the business, he's
10  committing an offense, and he can also be prosecuted
11  for that and he could lose the license in his name as
12  well.
13            But if he's -- although he is related to her
14  and he just takes it upon himself to do that, you
15  know, he just -- he can't give her any money out of
16  it.  He could still hold the license in his own name.
17            MAYOR JENKINS: Anymore questions at the
18  table?
19                           - - -
20                       (No response)
21                           - - -
22            MAYOR JENKINS: We have some people that
23  have signed up.
24            Mr. Shinn, do you want to say something
25  else?
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 1            MR. SHINN: Yes, sir.
 2            MAYOR JENKINS: Make it short, please, sir.
 3            MR. SHINN: Yes, sir.
 4            As of the last comments, I have no objection
 5  to that.  And in fact, I think it's better.  I agree
 6  that the first violation should be strong enough to
 7  send a clear message.
 8            Give you a relation.  When I was a kid -- I
 9  don't think you can do this anymore, but, you know,
10  when I got into trouble, my dad spanked me pretty
11  hard, and I got the message very loud and clear.  And
12  the idea I think is to send a message with punishment
13  that is significant enough that actually hits your
14  pocketbook, where they really consider what steps they
15  need to take to take preventive action in the future.
16            But I think what you also don't want to do
17  is to create a situation where somebody can too easily
18  lose their license while they're still trying to make
19  those corrective measures.
20            So as it had been discussed so far, I don't
21  see any problem with it.
22            One thing that occurred to me, as Mr. Weed
23  had mentioned, it seems like if there's some flexi-
24  bility built into the punishment -- in other words,
25  you have up to a certain number of days, whether it's
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 1  minimum to maximum number of days and whether that
 2  includes a fine and/or that that actually --
 3            I think the flexibility is good because not
 4  all cases will be the same, not all businesses will be
 5  the same, not all circumstances are the same.  You
 6  could have a business that tries very, very hard to
 7  comply with this law, and a mistake or a bad employee
 8  caused them to have a violation.  You could have a
 9  business that really flagrantly really doesn't care,
10  and when they get an inspection, they just got lucky
11  and they missed -- you know, they missed the
12  violation.
13            So having that flexibility I think is good,
14  but I think what it does imply is that the City
15  Council or whichever body or the City Attorney, I'm
16  not sure, has to make some judgment when the person
17  who is being suspended or for suspension or revocation
18  comes up.  You have to listen to what they say, and
19  what is their story, what are the things that they've
20  tried to do to prevent this type of thing from
21  happening?
22            COUNCILMEMBER FLEMING: Thank you.
23            COUNCILMEMBER ROCHE: Thank you.
24            MAYOR JENKINS: Tom Hart?
25            MR. HART: I think the key word here is
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 1  "reasonable" on both the previous topic as well as
 2  this alcohol beverage ordinance.
 3            I know several of these people that own
 4  these restaurants and taverns and stuff and even a few
 5  of the C-stores are highly dependent on beer sales to
 6  attract customers, and to be going for 30 days without
 7  a license, particularly in this economy, will
 8  basically put them out of business.  So I call for
 9  reasonableness.
10            We had a three-strikes law originally that
11  was passed when I was on the Council, and it seemed to
12  work.  And all of a sudden we got crazy and just
13  decided it was two strikes and then we were going to
14  put $2,500 fines, and we started -- the punishment
15  just escalated.  And we had people that were shot and
16  killed in parking lots and we were giving the license
17  back in 15 days or the ownership where members of the
18  family would change.  And the law was written for two
19  different people.  It was written and punished for
20  these wild west bars we had in the city of Doraville,
21  and then family restaurants that were -- you know,
22  that caused no trouble whatsoever were paying the
23  price.
24            You have to think about these restaurants
25  you're dealing with.  I mean Baldino's.  We're talking
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 1  about Monterrey's.  These people are family
 2  businesses, and occasionally people make mistakes.  So
 3  three strikes -- I think three strikes in one year is
 4  a little freebie.  I think maybe two years may be
 5  advisable.
 6            And the other thing, in the court system
 7  when these people are given these tickets, I mean it's
 8  sort of like this dealmaking process where it's a
 9  thousand dollar fine.  It was $2,500 and they have
10  taken it back to down a thousand dollars.
11            It's really $500, because you'll get 16
12  tickets.  And they'll all go to court, they all line
13  up, and then they go through the solicitor's office
14  and it's called let's-make-a-deal.  Well, it's a
15  thousand dollars if they argue in the court or it's
16  500 bucks if they just pay the guy.  So you end up
17  with this courtroom with 200 people there.  And
18  believe me, I had a lot of experience recently in
19  courtrooms.  It's going to be $500.  You end up in the
20  courtroom and there's four people trying to argue
21  their case.
22            So when you pass these things, think about
23  what you're doing.  Is it the wild west show you're
24  trying to get rid of or are you trying to keep
25  underage people from being sold alcohol or are we just
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 1  trying to raise revenues, okay?  Is it about public
 2  safety or is it about these people that, in today's
 3  economy, are basically hanging on, you know, by the
 4  skin, whatever, whatever the analogy is currently?
 5            And so three strikes, two years, you know.
 6  I'm not so much about the 15 days.  I mean I'd rather
 7  see the second strike be the sledge hammer, you know.
 8  You didn't know the first time but you sure as heck
 9  did know the second time.
10            So thank you.
11            MAYOR JENKINS: Thank you, Tom.
12            Jimmy Cushman?
13            MR. CUSHMAN: I agree with you on the motion
14  that you have right there and I appreciate y'all's
15  consideration for this.
16            MAYOR JENKINS: Thank you.
17            Stuart Anderson?
18            MR. ANDERSON: I pass.
19            MAYOR JENKINS: Okay.  We got a motion and a
20  second on the table.  What was the motion?
21            CLERK BLACKMON: She amended 3-270(d) --
22            MAYOR JENKINS: Yeah, okay.
23            CLERK BLACKMON: -- with the first violation
24  being 15 days and --
25            COUNCILMEMBER FLEMING: Consecutive.
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 1            COUNCILMEMBER SPANGLER: Consecutive up to


 2  15 days.
 3            COUNCILMEMBER FLEMING: Up to.
 4            CLERK BLACKMON: Consecutive, yeah.
 5            COUNCILMEMBER FLEMING: Up to 15 --
 6            CLERK BLACKMON: And the second was
 7  consecutive 30 --
 8            COUNCILMEMBER FLEMING: -- consecutive days.


 9            CLERK BLACKMON: -- and then the third was
10  revocation.
11            COUNCILMEMBER PITTMAN: I mean this might be


12  a stupid question, but is there any way -- Because I
13  know when they came in here, some of them said yes,
14  they provided training in reference to this and some
15  of them said no, we just told them not to do it.
16            Is there any way to have them provide
17  training or proof of training of the employees?
18            ATTORNEY WEED: Certainly.
19            COUNCILMEMBER PITTMAN: Because I would like


20  to add that.  Would that be --
21            ATTORNEY WEED: Hapeville actually required
22  every holder of an application to come to city-
23  sponsored training.  They literally had to come.  They
24  were given a copy of the ordinance.  They had to sign
25  for it and they had to sit through the city training
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 1  on the ordinance and what it meant.
 2            COUNCILMEMBER PITTMAN: I don't know how we


 3  would go about it, but I think that that's something
 4  we -- like I said, most of them just said no, we just
 5  told them.  There was no real training.  They signed
 6  -- you know, they signed nothing.
 7            That's just my thoughts.
 8            MAYOR JENKINS: Leave your motion like it
 9  is?  That's the reason why I asked her to read the
10  motion.
11            COUNCILMEMBER FLEMING: Well, Mr. -- Excuse


12  me, Mayor.
13            In regards to the character of the previous
14  ordinance, not the penalties, the character of the
15  ordinance that you had drafted that we're now going to
16  be relooking at, would that not be part of that?
17            ATTORNEY WEED: If you would like it to be,
18  yes.  You know, it's currently not in the -- it's not
19  a requirement in your existing ordinance.
20            On the next version I do with the main
21  changes, I could certainly include a training require-
22  ment.
23            COUNCILMEMBER ROCHE: Okay.
24            COUNCILMEMBER PITTMAN: I'm fine with that,


25  as long as it's there somewhere.
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 1            COUNCILMEMBER ALEXANDER: But we don't have


 2  that city -- we don't have that training.
 3            COUNCILMEMBER PITTMAN: That's what I'm


 4  saying.  I'm not sure how we would go about that.
 5            COUNCILMEMBER ROCHE: Yeah.
 6            COUNCILMEMBER PITTMAN: We would have to --


 7            ATTORNEY WEED: Well, you know, I'm not
 8  looking for work, but the way Hapeville did it -- and
 9  bear in mind, at the time that we did it this way, I
10  was a full-time employee.
11            To give you a very limited background,
12  Hapeville was the wild, wild west.  Council became
13  very tired of that.  They literally had one business
14  that shut the town down on weekends.  You couldn't
15  park a car, you couldn't drive down Main Street.  So
16  they rewrote the entirety of their alcohol beverage
17  ordinance and made it extremely strict and they
18  mandated training for all of the licenseholders.  So
19  we had everybody from the Hilton down to, you know,
20  Mom's Liquor Store.  They all had to come to training,
21  and I'm the one that trained them on the ordinance.
22  They all had to sign for the ordinance, sign an
23  affidavit that they'd been to the training, and, you
24  know, when they came up for review, there were no
25  excuses.
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 1            COUNCILMEMBER PITTMAN: Right, and --
 2            ATTORNEY WEED: And they shut a lot of
 3  businesses down, but that's what they wanted to do
 4  there.
 5            COUNCILMEMBER PITTMAN: And in the event


 6  they do not participate in that?
 7            ATTORNEY WEED: Shut 'em down.
 8            COUNCILMEMBER PITTMAN: Okay.
 9            MAYOR JENKINS: Susan, I'm going to give you
10  a chance to say briefly --
11            MS. CRAWFORD: I didn't sign up but --
12            MAYOR JENKINS: -- and that's it.
13            MS. CRAWFORD: Susan Crawford, Oakcliff.
14            I think that we all agree underage drinking
15  is a serious problem, and as a mother of three
16  daughters, I know this all too well, and there has to
17  be accountability.
18            But in the case of, for example, Mr. Shinn,
19  if he instructs his employees -- and he has hundreds
20  of employees -- to card underage -- well, card anybody
21  who wants to drink, and one of his employees is having
22  a bad day or, you know, isn't paying attention, is
23  that employee not the one who should be held
24  accountable at least on the first offense?
25            Are we kind of shooting ourselves in the
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 1  head by shutting down the responsible business owner
 2  for something that one of his employees does?  Just a
 3  thought.
 4            COUNCILMEMBER BATES: My response would be


 5  the employee would be held accountable, and that would
 6  be by the business owner.
 7            MAYOR JENKINS: Mr. Shinn, you've already
 8  had your time, sir.
 9            MR. SHINN: I know.  I'm sorry, sir.  I know
10  it's overbearing but it related to what the group was
11  talking about.
12            I actually had the privilege of having
13  violated --
14            THE REPORTER: Mr. Shinn --
15            MAYOR JENKINS: You're going to have to come
16  up.
17            MR. SHINN: Certainly.
18            I was hoping maybe this might be useful.  I
19  have actually violated this ordinance four-and-a-half
20  years ago, and it actually -- when I got caught, it
21  made me real paranoid because, you know, I didn't
22  understand the full extent of what happened.
23            The server was a cashier.  She got ticketed
24  and fined, and there was an internal discussion as to
25  what we should do.  She was otherwise a perfectly fine
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 1  employee.  Never had a problem with her.  Well liked
 2  by everybody.  And they said, no, I can't fire her, I
 3  can't fire her.
 4            And we said, you know, the fine.
 5            She said, well, the fine, I was doing this
 6  on the job.
 7            No.  You did something we told you not to
 8  do.  That's your fault.
 9            And after that point, we had a -- I guess
10  you would call it a no-tolerance policy.  So the
11  cashier sells alcohol to -- doesn't card somebody and
12  sells alcohol to an underage; you're fired.  And
13  that's really the greatest sanction an employee can do
14  for -- an employer can do for an employee.
15            Secondly, most large grocery stores, the
16  current POS system as of several years ago can
17  incorporate a system by which an alcoholic beverage
18  item, if scanned, it will prompt you to input a date.
19  So there is some things built in.
20            Now, is that an absolute guarantor that it
21  can never happen?  No.  But you know, there are steps
22  and procedures you can incorporate and perhaps, with
23  some thought to this, you could even incentivize, that
24  would help prevent this behavior from happening in the
25  first place, which I think is what -- what everybody's
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 1  goal ultimately is.
 2            But even -- I think our alcohol policy is
 3  pretty good, but I don't think it's foolproof.  I
 4  don't think there's a -- there's a possibility that I
 5  could guarantee that it would never happen in the
 6  future -- if it was a parachute, I wouldn't jump out
 7  of a plane -- but, you know, I think it's pretty good.
 8  I don't want it to happen, and I want to try to do
 9  everything that is possible to keep it from happening.
10            They mentioned training.  There's actually
11  ServSafe, which is I think put on by the National
12  Restaurant Association, that has a course which I
13  think is both online and seminar-related if the -- if
14  it's too much of a burden for the city.  I think it's
15  around $40.
16            I think there's also a program called TIP.
17  It's also available within a comparable amount.  But
18  there are many, many things that a business owner can
19  do to help prevent these things from happening.
20            MAYOR JENKINS: Thank you.
21            MR. SHINN: And I'm --
22            COUNCILMEMBER ROCHE: Thank you.
23            MR. SHINN: -- very sorry for the speech.
24            MAYOR JENKINS: Thank you.
25            COUNCILMEMBER FLEMING: You know, that
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 1  ServSafe might not be a bad idea instead of the
 2  fifteen --
 3            COUNCILMEMBER BATES: ServSafe or TIPS.


 4            COUNCILMEMBER PITTMAN: Uh-huh.
 5            MAYOR JENKINS: The motion still stands.
 6            Call the roll, please.
 7            CLERK BLACKMON: Councilmember Alexander?


 8            COUNCILMEMBER ALEXANDER: Yes.
 9            CLERK BLACKMON: Councilmember Bates?
10            COUNCILMEMBER BATES: Yes.
11            CLERK BLACKMON: Councilmember Fleming?
12            COUNCILMEMBER FLEMING: Yes.
13            CLERK BLACKMON: Councilmember Pittman?
14            COUNCILMEMBER PITTMAN: Yes.
15            CLERK BLACKMON: Councilmember Roche?
16            COUNCILMEMBER ROCHE: Yes.
17            CLERK BLACKMON: Councilmember Spangler?


18            COUNCILMEMBER SPANGLER: Yes.
19            MAYOR JENKINS: Okay.
20            ATTORNEY WEED: Mr. Mayor, I have one more
21  thing on this, which is you currently have character
22  qualifications for every type of license and you've
23  got them both for applicants and for employees, and I
24  didn't know if you were comfortable with the character
25  qualifications that you've got or if you wanted to


Min-U-Script® American Court Reporting Company, Inc. (25) Page 97 - Page 100







 


-City Council Meeting-
September 8, 2009


City of Doraville   
State of Georgia


Page 101


 1  create some form of statutory limitation that, you
 2  know, might make it more palatable.
 3            I'm throwing out there, for a misdemeanor
 4  offense, you'd go back two years; for felonies, you'd
 5  go back at least five or you could go back ten; crimes
 6  of moral turpitude -- those are more heinous crimes
 7  like child molestation, et cetera -- you might also
 8  want to go back five to ten years.  Those are just
 9  some ideas.
10            MAYOR JENKINS: Thank you.
11            COUNCILMEMBER ROCHE: Because right now, if


12  you get a speeding ticket you could lose your liquor
13  license.
14            ATTORNEY WEED: Well, we narrowed it --
15            Well, right now, that's correct; yes, sir.
16            The draft ordinance I did narrowed it down
17  to it had to be somehow related to narcotics, the
18  traditional --
19            COUNCILMEMBER ROCHE: Right.
20            ATTORNEY WEED: -- secondary negative
21  impacts of alcohol use.
22            COUNCILMEMBER ROCHE: Yeah, but you're
23  talking about 3-13 . . . the first one you talked
24  about.  Right.
25            ATTORNEY WEED: Right.
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 1            COUNCILMEMBER ROCHE: Yeah, I think that we


 2  were going to do that.
 3            MAYOR JENKINS: Okay.
 4            COUNCILMEMBER ROCHE: I just had a quick
 5  question now that we've changed this ordinance.
 6            I realize there are some people that are
 7  going to be coming to us on appeals.  Does the
 8  ordinance that we passed today apply to those people
 9  that are coming to us on appeals?
10            ATTORNEY WEED: That's an interesting
11  question and it's a complicated answer.
12            If, for example, this were a zoning
13  ordinance and you wanted to have the advantage of
14  vested rights and then the Council changed the
15  ordinance on you, if you had your information and
16  application in prior to the effective date of the
17  ordinance, then your rights would be vested in the
18  existing ordinance.
19            What you're worried about doing is creating
20  what's called an ex post facto law criminalizing or
21  punishing something today that when the event occurred
22  was legal.
23            In this situation, the penalties were
24  probably -- were much more severe then than they are
25  now, so I don't think we're going to have an ex post
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 1  facto law problem.
 2            COUNCILMEMBER ROCHE: Nobody's going to sue


 3  us, right, for that?
 4            ATTORNEY WEED: You essentially lessened the
 5  penalties.  No, certainly not.
 6            COUNCILMEMBER ROCHE: I think we're okay,


 7  then.
 8            ATTORNEY WEED: You know, we haven't issued


 9  notices to anybody yet for the obvious reason we've
10  had these problems.  Citations have been issued but
11  they've been dealt with in the criminal court.
12            The next thing is the civil aspect of it,
13  and my take on it would be, let's get the ordinance
14  passed and we'd operate underneath the ordinance as
15  passed.
16            COUNCILMEMBER ROCHE: Thank you.
17            COUNCILMEMBER FLEMING: I need to ask Chief


18  Atkinson.
19            They have all gone to court; is that
20  correct?
21            CHIEF ATKINSON: That is correct.
22            COUNCILMEMBER FLEMING: And am I under-


23  standing a possibility that they were not all given
24  the penalty of a $1,000 fine, or do you know that?
25            CHIEF ATKINSON: No.  I do not know what
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 1  their penalties were.
 2            I know that they either pled or were found
 3  guilty.  I don't think we had anybody that was not
 4  guilty, but I do not know their fines.
 5            COUNCILMEMBER PITTMAN: But is there room


 6  there for negotiation?
 7            COUNCILMEMBER FLEMING: See, I was reading


 8  this ordinance.  I'm like Ms. Pittman.  I was reading
 9  this ordinance as, by gosh, you're getting a $1,000
10  fine.
11            COUNCILMEMBER BATES: Because it doesn't say


12  "up to."
13            COUNCILMEMBER FLEMING: No.
14            COUNCILMEMBER BATES: It just says "is
15  $1,000."
16            ATTORNEY WEED: Can you create -- like the
17  federal system, can you create a mandatory fine that
18  is, you know, this is the mandatory fine but you don't
19  any discretion to go anything lower?  Yes, you could
20  do that.
21            Now, I'm not the solicitor and I have no
22  idea what happened when these people were found guilty
23  or pled, so I don't know what they got.  That's
24  between the solicitor and the judge.
25            COUNCILMEMBER BATES: But if we set the law
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 1  at $1,000, how --
 2            ATTORNEY WEED: And if you make that fine
 3  mandatory, then my opinion would be the judge would
 4  not have the -- would not be able to exercise
 5  discretion to lower it.
 6            COUNCILMEMBER ALEXANDER: We were under the


 7  impression that it --
 8            ATTORNEY WEED: They could simply find the
 9  person not guilty, though.
10            COUNCILMEMBER ALEXANDER: -- was mandatory.


11            COUNCILMEMBER BATES: Because it reads the


12  fine for any violation shall be.  Doesn't say --
13            COUNCILMEMBER FLEMING: And if they're
14  getting off and then they're coming in -- I mean not
15  getting off.  They're getting a reduced fine.  And
16  they come in to us and we have the up to 15 days or up
17  to 30 days, and you've got somebody over here that got
18  a fine of two fifty and another one over here of
19  $1,000, we would never know it.
20            COUNCILMEMBER PITTMAN: And I do know


21  they're given an option that if they go before the
22  judge, they might get fined the whole thing, but if
23  they choose to plea out, sometimes they get a lesser
24  fine for not doing that, just talking to the solici-
25  tor.
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 1            ATTORNEY WEED: And that's what most
 2  solicitors do.
 3            COUNCILMEMBER PITTMAN: Right.
 4            ATTORNEY WEED: And please bear in mind that
 5  that's a good thing.  There are hundreds of cases that
 6  go through that court.  And if you take that authority
 7  away from the solicitor, you are hurting the city in
 8  my opinion --
 9            COUNCILMEMBER ROCHE: So if you made it
10  mandatory --
11            ATTORNEY WEED: -- because the solicitor --
12            COUNCILMEMBER ROCHE: -- then every --
13            ATTORNEY WEED: Two things the solicitor's
14  got to do:  one, seek the truth, and two, keep the
15  courts functioning.  So you know, if you take that
16  discretion away from the solicitor, then what you
17  might find is the judge could simply say not guilty.
18            COUNCILMEMBER PITTMAN: And on certain ones


19  like this, could we not make it mandatory?  I mean I'm
20  not talking about everything.
21            ATTORNEY WEED: Absolutely.  You've got that
22  right.
23            COUNCILMEMBER PITTMAN: Because it defeats


24  the purpose.
25            ATTORNEY WEED: You can make the fine manda-
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 1  tory, and the judge would have no discretion in the
 2  sentencing and the solicitor would have no discretion
 3  in negotiating, and if the judge took a fancy, the
 4  judge could just say not guilty.
 5            COUNCILMEMBER ROCHE: Which would basically


 6  mean, though, that in this case, I think you would
 7  have 14 trials versus however many.
 8            ATTORNEY WEED: Yes.
 9            COUNCILMEMBER ROCHE: And I'm not saying --


10            ATTORNEY WEED: That's a --
11            COUNCILMEMBER ROCHE: -- that's good or bad.


12            ATTORNEY WEED: -- distinct possibility.
13            COUNCILMEMBER ROCHE: Sixteen trials.  Well,


14  why not?  You know, if I'm going to have to pay
15  anyway, I might as well take my chances.
16            ATTORNEY WEED: That is correct.  You know,
17  if I were their lawyer, that's what I would tell them
18  to do.
19            COUNCILMEMBER ROCHE: Yeah.
20            ATTORNEY WEED: There's no why-not.  There's
21  no incentive not to eat up as much of the government's
22  time and money as you can.
23            COUNCILMEMBER ROCHE: It's a tricky ques-


24  tion.
25            COUNCILMEMBER ALEXANDER: I believe our
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 1  intent when making the fine $1,000 was to hammer home
 2  the punishment.
 3            ATTORNEY WEED: And you have every right to
 4  do that if that's your intent.
 5            COUNCILMEMBER FLEMING: We were trying to


 6  hammer home the punishment at $2,500.
 7            COUNCILMEMBER BATES: Right.
 8            COUNCILMEMBER ALEXANDER: We didn't.


 9  Previous Council did that.  I don't think we did that.
10            COUNCILMEMBER FLEMING: No.  I think we did


11  it.
12            COUNCILMEMBER ROCHE: No.  We did it but --


13            COUNCILMEMBER FLEMING: We did it and --


14            COUNCILMEMBER ROCHE: -- $2,500 wasn't
15  legal.
16            COUNCILMEMBER FLEMING: -- had to reduce it


17  because Mr. Weed said that it wasn't allowed.
18            ATTORNEY WEED: Well, Mr. Weed didn't say
19  that.  The legislature of the state of Georgia said
20  that.
21            COUNCILMEMBER BATES: Well, I'm going to


22  make it very, very clear.  I'm going to make a motion
23  to amend 3-272 Penalties, the fine for any violation
24  shall be $1,000 mandatory.
25            COUNCILMEMBER FLEMING: I second --
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 1            COUNCILMEMBER ALEXANDER: And I --
 2            COUNCILMEMBER FLEMING: -- that.
 3            COUNCILMEMBER ALEXANDER: -- will second


 4  that.
 5            COUNCILMEMBER ROCHE: I would ask for a
 6  friendly amendment to say that that takes effect on
 7  September 9th.
 8            COUNCILMEMBER BATES: Yeah.  I'll accept
 9  that.
10            COUNCILMEMBER SPANGLER: And should we have


11  extended --
12            COUNCILMEMBER ROCHE: Tomorrow.  That way --


13            COUNCILMEMBER SPANGLER: -- this meeting,


14  Mr. Weed?
15                           - - -
16                  (Multiple overspeaking)
17                           - - -
18            COUNCILMEMBER BATES: I'm accepting
19  Mr. Roche's friendly that the fine for any violation
20  shall be $1,000 mandatory effective September 9, 2009.
21            COUNCILMEMBER ROCHE: I'll second.
22            MAYOR JENKINS: Okay.  You got the second.
23            COUNCILMEMBER PITTMAN: And as Mr. Lowe --


24            MAYOR JENKINS: Anymore discussion?
25            COUNCILMEMBER PITTMAN: And I was just going
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 1  to say, as Mr. Lowe just stated, we need to make sure
 2  that they get this in a timely manner up there so they
 3  will know.
 4            MAYOR JENKINS: Well --
 5            ATTORNEY WEED: I'll send a courtesy letter
 6  to the judge.
 7            MAYOR JENKINS: Call the roll.
 8            CLERK BLACKMON: Councilmember Alexander?


 9            COUNCILMEMBER ALEXANDER: Yes.
10            CLERK BLACKMON: Councilmember Bates?
11            COUNCILMEMBER BATES: Yes.
12            CLERK BLACKMON: Councilmember Fleming?
13            COUNCILMEMBER FLEMING: Yes.
14            CLERK BLACKMON: Councilmember Pittman?
15            COUNCILMEMBER PITTMAN: Yes.
16            CLERK BLACKMON: Councilmember Roche?
17            COUNCILMEMBER ROCHE: Yes.
18            CLERK BLACKMON: Councilmember Spangler?


19            COUNCILMEMBER SPANGLER: Yes.
20            Well, I'd like -- if we're going to continue
21  on with the meeting or give the citizens an oppor-
22  tunity to speak, we need to extend the meeting.  We've
23  gone over about 45 minutes.
24            MAYOR JENKINS: Okay.  Do you want to --
25            COUNCILMEMBER SPANGLER: My motion is to
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 1  either extend the meeting or --
 2            MAYOR JENKINS: Well, say one or the other.
 3            COUNCILMEMBER SPANGLER: Well, let's extend


 4  the meeting to give the citizens an opportunity.
 5            COUNCILMEMBER ROCHE: Well, let me make a


 6  quick motion.  I make a motion that we delete numbers
 7  8, 9 and 10 from the agenda.  That'll apply to next
 8  week's agenda -- the next agenda also.
 9            MAYOR JENKINS: You're going to put it on
10  the next agenda?
11            COUNCILMEMBER ROCHE: No.  I'm saying that


12  way --
13            COUNCILMEMBER PITTMAN: He's taking it off.


14            COUNCILMEMBER ROCHE: -- it's gone forever.


15            MAYOR JENKINS: Okay.
16            COUNCILMEMBER BATES: Well, if they're
17  yours, I think you can just take them off.
18            COUNCILMEMBER ROCHE: Okay.  Well, consider


19  it -- make it so, whatever.
20            ATTORNEY WEED: I'd actually prefer that you
21  vote on that.  I'm sorry.  In the past, you have --
22  now the agenda has been set, you've got a rule that
23  you if you had an item, you had to vote on it; take it
24  away --
25            COUNCILMEMBER BATES: I'll second the
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 1  motion.
 2            MAYOR JENKINS: Call the roll.
 3            CLERK BLACKMON: Councilmember Alexander?


 4            COUNCILMEMBER ALEXANDER: Yes.
 5            CLERK BLACKMON: Councilmember Bates?
 6            COUNCILMEMBER BATES: Yes.
 7            CLERK BLACKMON: Councilmember Fleming?
 8            COUNCILMEMBER FLEMING: Yes.
 9            CLERK BLACKMON: Councilmember Pittman?
10            COUNCILMEMBER PITTMAN: Yes.
11            CLERK BLACKMON: Councilmember Roche?
12            COUNCILMEMBER ROCHE: Yes.
13            CLERK BLACKMON: Councilmember Spangler?


14            COUNCILMEMBER SPANGLER: Yes.
15            COUNCILMEMBER ROCHE: Thank you.  I can


16  always put them back on if . . .
17            MAYOR JENKINS: Okay.
18            COUNCILMEMBER SPANGLER: I want to make a


19  motion to extend the meeting until --
20            MAYOR JENKINS: So the citizens can --
21            COUNCILMEMBER SPANGLER: -- 10:00 -- 10:15


22  so the citizens will have an opportunity to make any
23  comments they wish to make.
24            COUNCILMEMBER ROCHE: I'll second that.
25            MAYOR JENKINS: Okay.  I would like to get
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 1  the Police Department comments first.  Would that be
 2  all right?
 3            COUNCILMEMBER SPANGLER: That's up to you,


 4  Mayor.
 5            COUNCILMEMBER ROCHE: Yeah, that's fine.
 6            MAYOR JENKINS: You only got a -- what do
 7  you got?
 8            CLERK BLACKMON: Can we vote on that first,
 9  please?
10            MAYOR JENKINS: Yeah.  Excuse me.  Call the
11  roll.
12            CLERK BLACKMON: Sorry.
13            Councilmember Alexander?
14            COUNCILMEMBER ALEXANDER: Yes.
15            CLERK BLACKMON: Councilmember Bates?
16            COUNCILMEMBER BATES: Yes.
17            CLERK BLACKMON: Councilmember Fleming?
18            COUNCILMEMBER FLEMING: Yes.
19            CLERK BLACKMON: Councilmember Pittman?
20            COUNCILMEMBER PITTMAN: Yes.
21            CLERK BLACKMON: Councilmember Roche?
22            COUNCILMEMBER ROCHE: Yes.
23            CLERK BLACKMON: Councilmember Spangler?


24            COUNCILMEMBER SPANGLER: Yes.
25            CLERK BLACKMON: Okay.  Sorry.
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 1            MAYOR JENKINS: Chuck, do you have something


 2  right quick?
 3            CAPTAIN ATKINSON: Mayor, the only thing
 4  that I've got is I've got three bids here.  We need to
 5  get our air ducts cleaned.
 6            I've got some photographs of what these
 7  ducts look like in the Police Department.  I'll pass
 8  these around.  That's coming out into the dispatch
 9  office right there inside, and we need to get those
10  cleaned as soon as possible if we may.
11            MAYOR JENKINS: Do you want to pass the bids
12  around?
13            CHIEF ATKINSON: We have three here.  I mean
14  I don't know where to pass them to (presenting).
15            COUNCILMEMBER BATES: I've got Duct Man of


16  Atlanta.  Duct Man.
17            COUNCILMEMBER FLEMING: Is this for also
18  cleaning the air conditioning units themselves as
19  well?  Air conditioning and heating?
20            CHIEF ATKINSON: Just the ventilation.
21            COUNCILMEMBER FLEMING: Okay.
22            MAYOR JENKINS: How much is it?
23            COUNCILMEMBER BATES: And Duct Man is eight


24  thousand six ninety-five.
25            COUNCILMEMBER FLEMING: Eight thousand what?
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 1  I'm sorry?
 2            COUNCILMEMBER BATES: Eight thousand six


 3  ninety-five.
 4            MAYOR JENKINS: How much is your duct man?
 5            COUNCILMEMBER PITTMAN: I have Ductz Indoor


 6  and Professionals.  That's Ductz -- D-U-C-T-Z --
 7  Indoor and Professionals, and it's $6,910.
 8            COUNCILMEMBER ROCHE: I have HVAC -- H-V-A-C


 9  -- Cleaning Technologies, and the price is $6,800.
10            COUNCILMEMBER SPANGLER: Have we used any of


11  these companies before, Mr. Atkinson?
12            CHIEF ATKINSON: I'm not sure which one we
13  used before.  Captain Brinkley worked on this and got
14  these bids put together for us, so I'm not sure
15  exactly which one, but we have used -- we have had
16  them cleaned before, but I'm not sure which company.
17            COUNCILMEMBER ROCHE: I will make a motion


18  that we accept the HVAC Cleaning Technologies bid at
19  $6,800 because it's the lowest bid.
20            MAYOR JENKINS: Second?
21            COUNCILMEMBER PITTMAN: Second.
22            MAYOR JENKINS: Okay.  Call the roll.
23            CLERK BLACKMON: Councilmember Alexander?


24            COUNCILMEMBER ALEXANDER: Yes.
25            CLERK BLACKMON: Councilmember Bates?
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 1            COUNCILMEMBER BATES: Yes.
 2            CLERK BLACKMON: Councilmember Fleming?
 3            COUNCILMEMBER FLEMING: Yes.
 4            CLERK BLACKMON: Councilmember Pittman?
 5            COUNCILMEMBER PITTMAN: Yes.
 6            CLERK BLACKMON: Councilmember Roche?
 7            COUNCILMEMBER ROCHE: Yes.
 8            CLERK BLACKMON: Councilmember Spangler?


 9            COUNCILMEMBER SPANGLER: Yes.
10            MAYOR JENKINS: You got it?
11            CHIEF ATKINSON: Yes, sir.
12            And one quick question.  Is it possible if
13  we need to do this a second time this year or within a
14  year, do I have to go back and get bids again or can I
15  use the same?
16            COUNCILMEMBER ROCHE: It's over $5,000, so,


17  unless we modify the --
18            MAYOR JENKINS: Yeah.  Rebid it each time.
19            CHIEF ATKINSON: Okay.
20            MAYOR JENKINS: Anything else?
21            CHIEF ATKINSON: No, sir, that's all.
22            I did want to report that -- the last
23  meeting, I did report that we were having a problem
24  with some perpetrator stealing the air conditioning
25  units off the top of the businesses.  That person has
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 1  been caught.
 2            MAYOR JENKINS: Good.
 3                           - - -
 4                        (Applause)
 5                           - - -
 6            CHIEF ATKINSON: They were actually caught
 7  up in Gwinnett County, and we got word of it and we
 8  went and interviewed the gentleman, and he confessed
 9  to all of ours, and we ended up taking nine warrants
10  out on him as well.
11            COUNCILMEMBER ROCHE: Oh.  So the shooting


12  did not happen in Doraville.
13            CHIEF ATKINSON: No, sir.  No.  I'm glad it
14  didn't.
15            COUNCILMEMBER ROCHE: We sent an e-mail to


16  the CVS, and they actually modified their web page.
17            MAYOR JENKINS: Citizens' comments, three
18  minutes.
19            MS. CALVERT: Ginny Calvert.
20            I am a member of the North Dekalb Senior
21  Connections, and I'm very proud to announce that Linda
22  Rollins has had the honor of being appointed to its
23  board.
24            So Linda, we need to give you a big hand.
25                           - - -
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 1                        (Applause)
 2                           - - -
 3            MAYOR JENKINS: Who's next?
 4            MS. ROLLINS: Thank you, Ginny.  It was an
 5  honor, a very, very nice honor.
 6            But what I wanted to do -- I'm Linda
 7  Rollins, Oakcliff Estates, and Senior Connections
 8  Board member.
 9            I wanted to invite everyone here and their
10  family to Community Connections Day.  This is going to
11  happen September the 26th at Senior Connections in
12  Chamblee from 11:00 a.m. till 3:00 p.m.  Bring your
13  friends, your family, children.  We're going to have
14  live music.  We're going to have activities for
15  children.  You will be able to tour the whole
16  facility, the kitchen, to see where we produce
17  thousands of meals a day.
18            Senior Connections has served Metropolitan
19  Atlanta since 1973 as a 501(c)(3) nonprofit organiza-
20  tion with programs and services designed to help
21  seniors age in their place, which would be in the
22  comfort of their own homes.  We do Meals on Wheels,
23  we do in-home care, we do transportation, we do home
24  repair and we do the senior centers.
25            I never would have been able to take care of
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 1  my mother at home for all these years that I did if it
 2  hadn't been for Senior Connections and their programs.
 3            Like I say, it is an honor to be on their
 4  board.  It's a three-year term.
 5            Please come see us on September the 26th and
 6  enjoy our facility and see what we have to offer, and
 7  I'll leave some of these brochures on the table out
 8  front.
 9            Thank you.
10            COUNCILMEMBER FLEMING: Thank you.
11            COUNCILMEMBER ROCHE: Thank you.
12                           - - -
13                        (Applause)
14                           - - -
15            MAYOR JENKINS: Next?
16            MR. HART: Congratulations, Linda.  I did
17  the Meals on Wheels deal for a long time, and it
18  helped out my mother when she was still alive.  Thank
19  you.
20            We seem to have opened a can of worms with
21  the $500 in the courtroom.  I guess it pays to be
22  ticketed in Doraville.  You find out the seedier side
23  of life -- what the inside of the Dekalb County jail
24  looks like, what the inside of Doraville jail looks
25  like from the other side.  I went through sort of the
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 1  advanced Police Academy here where you actually get
 2  tossed in the back seat and handcuffed.
 3            The court system is this little money churn
 4  we have in Doraville where you go to the solicitor's
 5  office, and it's let's-make-a-deal.  And that's the
 6  reason why the courtrooms are not very crowded:
 7  because people know if they go in there, it's going to
 8  cost them at least double to walk in the front door.
 9  And judging from the cases that I've been involved in,
10  it doesn't really matter what you say; you're still
11  going to get fined, anyway.
12            So the businesses here didn't run their
13  businesses by being stupid.  They know what it costs
14  to do business, and part of that cost of doing
15  business is make a deal with the solicitor rather than
16  going in that courtroom because the outcomes are going
17  to be the same:  you're still going to be guilty.
18  It's what it's going to cost you.
19            And so I think when you're talking about
20  training for the businesses to recognize underage --
21  you know, people buying underage alcoholic beverages,
22  there also needs to be training for the court
23  personnel.  If you're going to hand out tickets for
24  koi fish, at least you should be able to spell the
25  word "koi" and understand just basic -- the facts of
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 1  life:  that maybe fish eat mosquito larvae, which your
 2  court system doesn't quite understand.
 3            So you got a court system that you think
 4  you're passing out fines, you think you're
 5  accomplishing something, and quite a different thing
 6  happens not only in Doraville but also in Dekalb
 7  County.
 8            So it's that deal that's being made, and you
 9  don't seem to -- you don't accomplish things by
10  beating people over the head with a sledgehammer, you
11  know.  So I think your court system has one thing
12  you're trying to accomplish and another thing is
13  happening up at the top of the hill there, and it's
14  not just about money.
15            Thank you.
16            MAYOR JENKINS: Next?
17                           - - -
18                       (No response)
19                           - - -
20            COUNCILMEMBER SPANGLER: I'll make a motion


21  to adjourn since no one else wants to speak.
22            MAYOR JENKINS: Second?
23            COUNCILMEMBER BATES: Second.
24            MAYOR JENKINS: Call the roll, please.
25            CLERK BLACKMON: Councilmember Alexander?
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 1            COUNCILMEMBER ALEXANDER: Yes.
 2            CLERK BLACKMON: Councilmember Bates?
 3            COUNCILMEMBER BATES: Yes.
 4            CLERK BLACKMON: Councilmember Fleming?
 5            COUNCILMEMBER FLEMING: Yes.
 6            CLERK BLACKMON: Councilmember Pittman?
 7            COUNCILMEMBER PITTMAN: Yes.
 8            CLERK BLACKMON: Councilmember Roche?
 9            COUNCILMEMBER ROCHE: Yes.
10            CLERK BLACKMON: Councilmember Spangler?
11            COUNCILMEMBER SPANGLER: Yes.
12                           - - -
13            (Meeting concluded at approximately 10:00
14       p.m. the same day.)
15                           -o0o-
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
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 1                  C E R T I F I C A T E
   
 2  STATE OF GEORGIA]
   
 3  COUNTY OF DEKALB]
   
 4       I hereby certify that the foregoing transcript
   
 5  was taken down, as stated in the caption, and the
   
 6  proceedings were reduced to typewriting under my
   
 7  direction and control.
   
 8       I further certify that the transcript is a true
   
 9  and correct record of the evidence given at the said
   
10  proceedings.
   
11       I further certify that I am neither a relative
   
12  or employee or attorney or counsel to any of the
   
13  parties, nor financially or otherwise interested in
   
14  this matter.
   
15       This the 14th day of September, 2009.
   
16 
   
17                  _____________________________
   
18                        Theresa Bretch, CCR
   
19                        Permit No. B-755
   
20 
   
21 
                                            [SEAL]
22 
   
23 
   
24 
   
25 
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                     CITY COUNCIL MEETING


                      CITY OF DORAVILLE


                       STATE OF GEORGIA


                             * * *


              Transcript of the proceedings held


         in the City Council Room at Doraville City


         Hall, 3725 Park Avenue, Doraville, Georgia,


         Mayor Ray Jenkins presiding, before


         Theresa Bretch, Certified Court Reporter,


         commencing at 7:15 p.m. on Tuesday,


         September 8, 2009.
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 1  APPEARANCES:


 2  Doraville City Council:


 3       Hon. Ray Jenkins, Mayor


 4       Councilmember Maria Alexander


 5       Councilmember Brian Bates


 6       Councilmember Robert Spangler


 7       Councilmember Donna Pittman


 8       Councilmember Bob Roche
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 9       Councilmember Pam Fleming


10       Murray J. Weed, City Attorney


11       Ms. Rhonda Blackmon, City Clerk
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18


19


20


21


22


23


24


25�                                                       3
 1                  P R O C E E D I N G S


 2            MAYOR JENKINS:  Good evening, everyone.


 3  Meeting come to order.


 4            Call the roll, please.


 5            CLERK BLACKMON:  Councilmember Alexander?


 6            COUNCILMEMBER ALEXANDER:  Here.


 7            CLERK BLACKMON:  Councilmember Bates?


 8            COUNCILMEMBER BATES:  Here.


 9            CLERK BLACKMON:  Councilmember Fleming?


10            COUNCILMEMBER FLEMING:  Here.


11            CLERK BLACKMON:  Councilmember Pittman?


12            COUNCILMEMBER PITTMAN:  Here.


13            CLERK BLACKMON:  Councilmember Roche?
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14            COUNCILMEMBER ROCHE:  Here.


15            CLERK BLACKMON:  Councilmember Spangler?


16            COUNCILMEMBER SPANGLER:  Here.


17            MAYOR JENKINS:  We need to approve the


18  minutes for 7/27/09.  Do I have a motion, please?


19            COUNCILMEMBER PITTMAN:  So moved.


20            MAYOR JENKINS:  Second?


21            COUNCILMEMBER ALEXANDER:  Second.


22            MAYOR JENKINS:  Call the roll, please.


23            CLERK BLACKMON:  Councilmember Alexander?


24            COUNCILMEMBER ALEXANDER:  Yes.


25            CLERK BLACKMON:  Councilmember Bates?�                                                       4
 1            COUNCILMEMBER BATES:  Yes.


 2            CLERK BLACKMON:  Councilmember Fleming?


 3            COUNCILMEMBER FLEMING:  Yes.


 4            CLERK BLACKMON:  Councilmember Pittman?


 5            COUNCILMEMBER PITTMAN:  Yes.


 6            CLERK BLACKMON:  Councilmember Roche?


 7            COUNCILMEMBER ROCHE:  Yes.


 8            CLERK BLACKMON:  Councilmember Spangler?


 9            COUNCILMEMBER SPANGLER:  Yes.


10            MAYOR JENKINS:  And the minutes for 8/3/09.


11  Have a motion, please?


12            COUNCILMEMBER ALEXANDER:  So moved.


13            MAYOR JENKINS:  Second?


14            COUNCILMEMBER PITTMAN:  Second.


15            MAYOR JENKINS:  Call the roll.


16            CLERK BLACKMON:  Councilmember Alexander?


17            COUNCILMEMBER ALEXANDER:  Yes.
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18            CLERK BLACKMON:  Councilmember Bates?


19            COUNCILMEMBER BATES:  Abstain.


20            CLERK BLACKMON:  Abstain?


21            COUNCILMEMBER BATES:  Yes.


22            CLERK BLACKMON:  Councilmember Fleming?


23            COUNCILMEMBER FLEMING:  Yes.


24            CLERK BLACKMON:  Councilmember Pittman?


25            COUNCILMEMBER PITTMAN:  Yes.�                                                       5
 1            CLERK BLACKMON:  Councilmember Roche?


 2            COUNCILMEMBER ROCHE:  Yes.


 3            CLERK BLACKMON:  Councilmember Spangler?


 4            COUNCILMEMBER SPANGLER:  Yes.


 5            MAYOR JENKINS:  8/17/09.  Do I have a


 6  motion?


 7            COUNCILMEMBER BATES:  So moved.


 8            MAYOR JENKINS:  Second?


 9            COUNCILMEMBER ALEXANDER:  Second.


10            MAYOR JENKINS:  Call the roll, please.


11            CLERK BLACKMON:  Councilmember Alexander?


12            COUNCILMEMBER ALEXANDER:  Yes.


13            CLERK BLACKMON:  Councilmember Bates?


14            COUNCILMEMBER BATES:  Yes.


15            CLERK BLACKMON:  Councilmember Fleming?


16            COUNCILMEMBER FLEMING:  Yes.


17            CLERK BLACKMON:  Councilmember Pittman?


18            COUNCILMEMBER PITTMAN:  Yes.


19            CLERK BLACKMON:  Councilmember Roche?


20            COUNCILMEMBER ROCHE:  Yes.


21            CLERK BLACKMON:  Councilmember Spangler?


22            COUNCILMEMBER SPANGLER:  Yes.
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23            MAYOR JENKINS:  I promised to -- I didn't


24  promise it but I put on the agenda, update on General


25  Motors.  I do not have that update.  I think everybody�                                                       6
 1  picked up on the news today a couple of things, and


 2  it's Greek to me.


 3            I will be meeting with CEO Ellis on


 4  Thursday, and I hope to find out something then that I


 5  can give an update on.  So that's all on GM.


 6            Clinicare Lease.  We have some people that


 7  want to rent our Clinicare building.  And I've got


 8  Murray to write up a probable contract on it, and of


 9  course we didn't get it till today.  I understand


10  that.  But the people are pushed to get out of the


11  place that they're in now, and the building that we


12  have up here needs a lot of renovation, and they've


13  agreed to take it, and we've agreed to do some of the


14  renovation and then them improve it as they go along.


15            And I have Mrs. Margi Shindell here tonight.


16  She is a representative.


17            Would you come up to the microphone?


18            I know you haven't had much time to look at


19  this but it's --


20            MS. SHINDELL:  I haven't seen it at all.


21            MAYOR JENKINS:  Excuse me?


22            MS. SHINDELL:  Oh, I'm sorry.  I thought you


23  were talking to me.


24            MAYOR JENKINS:  Oh, okay.  Anyway, I just


25  want you to answer questions when we get ready.�                                                       7
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 1            Murray, could you kindly paraphrase this and


 2  see if we can get something going on this?


 3            ATTORNEY WEED:  Yes, Mr. Mayor.


 4            Late in August, the administration was


 5  approached with a proposal from Ms. Shindell's


 6  organization, which is a nonprofit.  The organization


 7  is the Georgia Real Estate Investors Association.


 8  They are a duly incorporated nonprofit in the state of


 9  Georgia.  Their mission statement is that they do


10  training for people who are interested in entering the


11  real estate field:  if they want to turn houses, if


12  they want to do real estate-type projects.  They are


13  in a facility now.  However, they are looking to get


14  out of their current facility and they are very


15  interested in the building right across the street at


16  5921 New Peachtree Road.


17            What they are proposing essentially would be


18  they're willing to pay first and last months' rent, a


19  monthly rent of $1,500.  They are prepared to go ahead


20  and enter the building and put their furniture in


21  there.  They'd like the lease to begin on October the


22  1st.


23            They've asked us to do an evaluation of the


24  heating and air system to see if it's adequate and


25  make repairs necessary.  They've also offered to the�                                                       8
 1  general public a 10 percent discount if members of the


 2  public in Doraville wish to join their organization, a


 3  20 percent discount for membership if City employees


 4  wish to join the organization.
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 5            With regard to the interior of the facility,


 6  I had an opportunity to tour the facility with the


 7  Mayor.  It is designed right now -- I don't know how


 8  many of you have been in it.  It's definitely designed


 9  for a medical-oriented facility.  There are a number


10  of very, very small, clearly, examination rooms; a


11  number of bathrooms that pretty much -- anything other


12  than a medical facility I don't think would ever need


13  the number of bathrooms that they currently have in


14  there.


15            It is the administration's point of view


16  that much of the work that we can have this organi-


17  zation do, we the government would have to do anyway


18  to make that building compliant for something we might


19  want to use it for in the future.


20            And based upon that, I was asked to do an


21  analysis of the proposals that came in and do a


22  preliminary license agreement, which I did complete


23  and send to you late this afternoon.


24            With that, I'm happy to answer questions


25  that you've got with regard to the legal aspect of it.�                                                       9
 1            You are under no compunction whatsoever to


 2  lease or license that facility to anybody.  You are


 3  not required to do that.  It can sit fallow for


 4  however long you wish it to.  However, the


 5  administration felt this might be a good opportunity


 6  to get some money coming in.  And of course, as you


 7  know, changes that are made to the facility, we get to


 8  keep.  We get the benefit of that either way if
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 9  they're there for a year or there for two months as


10  long as the projects are complete.


11            Another important caveat I'll add would be


12  obviously all the work that's done would have to be


13  permitted, would have to be done up to appropriate


14  standards and would be inspected.


15            MAYOR JENKINS:  Okay.  Any questions?


16            COUNCILMEMBER ROCHE:  I guess my main con-


17  cern is that we've received this at 4:21 this after-


18  noon, and the lessee hasn't even had a chance to look


19  at it either.  So since we're talking October 1st and


20  we do have another Council meeting in between then and


21  now, I would think it would make sense to go ahead and


22  wait until then.  That would give us a chance to look


23  over this and make sure we have all our questions


24  answered, et cetera, and make a decision the next


25  Council meeting.�                                                       10
 1            MAYOR JENKINS:  These people do have a time


 2  frame of getting out of where they are, and I think we


 3  need to, if we possibly can, move forward on it.  I'm


 4  not trying to push anything over on the Council, but


 5  they need to get out of where they are and they need a


 6  place to move in.


 7            And I think this is going to be an asset to


 8  the city because what they're doing is actually going


 9  to improve the building, and if we ever have to use


10  it, I think it would be an asset to us to go ahead and


11  let them go in.


12            COUNCILMEMBER PITTMAN:  And what is your


13  time frame?
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14            MS. SHINDELL:  We would like to move in and


15  start work October 1st, which means we have to start


16  moving the stuff in this weekend if possible.


17            COUNCILMEMBER SPANGLER:  When is your lease


18  up at your current location?


19            MS. SHINDELL:  We are up through the end of


20  September.


21            COUNCILMEMBER ROCHE:  So what would it take


22  if we wanted to get out of the lease for some reason?


23            ATTORNEY WEED:  Well, as usual, what I've


24  built into the lease would be the first termination


25  period is the end of the calendar year.  As you�                                                       11
 1  recall, we've got the multi-year contract clause that


 2  we have to utilize in these matters, which means the


 3  contract dies automatically on December the 31st, and


 4  unless the Council takes affirmative action to keep it


 5  dead, it'll spring back to life on January 1.


 6            The first -- it's a one-year lease, meaning


 7  12 months; however, the first we could get out of it


 8  would be the end of the calendar year if we found out


 9  things weren't working out.


10            COUNCILMEMBER ROCHE:  Well, I didn't want to


11  jump ahead in the agenda, but one of the things that


12  had been brought up as a potential idea was to use


13  that site for a fire station here in Doraville.  And


14  if we encumber it now, we may not be able to have the


15  opportunity to do that.  I didn't realize that this


16  was happening until, you know, we just recently got


17  the e-mail.
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18            ATTORNEY WEED:  And I'd like to address that


19  very briefly.  I was asked to review proposals that


20  came in in late August --


21            COUNCILMEMBER ROCHE:  I understand.


22            ATTORNEY WEED:  -- by the administration.  I


23  was asked Friday to prepare a draft lease.  I did that


24  over the weekend.  Obviously, I was off --


25            COUNCILMEMBER ROCHE:  No.  I understand.�                                                       12
 1            ATTORNEY WEED:  -- Monday, and I generated


 2  it today.


 3            I'm not recommending you do this.  I'm not


 4  recommending you don't.


 5            COUNCILMEMBER PITTMAN:  I will say that I


 6  did some research --


 7            ATTORNEY WEED:  The license is legal.  I can


 8  tell you that.


 9            COUNCILMEMBER PITTMAN:  I did some research


10  and have in the past in reference to the fire depart-


11  ment and had been working with Dekalb County Fire


12  Services.  And although it sounds like a potentially


13  good idea, they were really reluctant to being too


14  close in to the tank farms.  They were looking more if


15  we could come up with an area, Buford Highway, the


16  opposite side within the city would be a little bit


17  more feasible for that because of the danger.  If


18  something did happen, it doesn't do any good if we


19  blow up the fire department, too, so --


20            COUNCILMEMBER ROCHE:  Sorry.  I don't


21  understand.  You're saying that --


22            COUNCILMEMBER PITTMAN:  They were saying --
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23            COUNCILMEMBER ROCHE:  You're talking back


24  this way; right?


25            COUNCILMEMBER PITTMAN:  Yes.�                                                       13
 1            COUNCILMEMBER ROCHE:  Okay.  So this is too


 2  far but --


 3            COUNCILMEMBER PITTMAN:  With the study and


 4  the work I've done with Dekalb County, that would be


 5  what they said.


 6            COUNCILMEMBER ROCHE:  And a hundred yards


 7  farther is okay, though.  That doesn't make sense.


 8            Could you share that with the rest of the


 9  Council?


10            COUNCILMEMBER PITTMAN:  I will if you'd


11  like.


12            COUNCILMEMBER ROCHE:  Great.  Thank you.


13            COUNCILMEMBER PITTMAN:  Yeah.  It is true,


14  it is in the previous minutes.


15            COUNCILMEMBER ROCHE:  I'm sorry.  What was


16  in the previous minutes?


17            COUNCILMEMBER PITTMAN:  What we just talked


18  about.


19            COUNCILMEMBER ROCHE:  Yeah.  It's in the old


20  -- it's under old business.


21            COUNCILMEMBER PITTMAN:  I understand.  I'm


22  saying the information that I've given out has been


23  discussed in previous times.  It's in the minutes.


24  But I'll see if I can get that for you.


25            COUNCILMEMBER ROCHE:  Thank you.�                                                       14
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 1            COUNCILMEMBER BATES:  Do we have any


 2  estimate of what the renovations, the repairs might


 3  run?


 4            MAYOR JENKINS:  No.  I have an estimate on


 5  bringing the heating and air up.  Two fifty, unless


 6  it's something serious wrong with it, but they've


 7  already checked it out.  That's on the heating and


 8  air.


 9            ATTORNEY WEED:  And based upon the proposal,


10  work we would be required to do would be to demolish


11  three nonload-bearing walls, add a door that does not


12  exist now, look into the heating and air conditioning


13  and also do an energy efficiency study, and if that


14  proved that there was a lot of heating or air bleeding


15  out of the building, provide insulation; although as


16  long as the building isn't being used, we're not


17  required to bring any of the bathrooms up to ADA


18  compliance, but that would ultimately be our expense


19  as well.


20            However, I will say that if you're going to


21  use that building for some other function and just not


22  let it sit, which you can always let it sit for


23  however long you want to, the work that is to be done


24  would be work you'd more likely than not, do anyway.


25            COUNCILMEMBER FLEMING:  Do we have to update�                                                       15
 1  the parking for ADA compliance?


 2            ATTORNEY WEED:  I believe the parking would


 3  probably be sufficient now.  There is an existing


 4  ramp, if I remember correctly, and it's already got a
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 5  painted parking space there.


 6            We have been asked to fill in the potholes


 7  by the realty group and asked -- they've asked to


 8  restripe it with fresh paint.


 9            MAYOR JENKINS:  We'll do that either way.


10            COUNCILMEMBER ROCHE:  Is there adequate


11  parking for this use?


12            MS. SHINDELL:  There is.  That's one of --


13            COUNCILMEMBER ROCHE:  Sorry.


14            MAYOR JENKINS:  Excuse me?


15            COUNCILMEMBER ROCHE:  No.  I was asking if


16  there was adequate parking for the use.  I just wanted


17  to make sure that we had all that part straightened


18  out.


19            COUNCILMEMBER BATES:  Mr. Weed, I apologize


20  for asking if it's in here.  Does it reference who is


21  responsible for utilities?


22            ATTORNEY WEED:  Actually, I did not address


23  that.


24            MAYOR JENKINS:  They're --


25            ATTORNEY WEED:  My assumption --�                                                       16
 1            MAYOR JENKINS:  They're responsible.


 2            ATTORNEY WEED:  -- would be that they would


 3  of course pay for all the utilities.  That is not


 4  currently set out in the lease.


 5            COUNCILMEMBER BATES:  Can we add that?


 6            ATTORNEY WEED:  Absolutely.


 7            MAYOR JENKINS:  Yes.


 8            COUNCILMEMBER BATES:  And are we required to
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 9  have the ADA-compliant facilities?


10            ATTORNEY WEED:  I believe that when you


11  actually begin -- when you engage in this license --


12            If the building is empty, you don't have to


13  do anything to it.  You can simply let it sit there.


14  You're the government.  But if you have the facility


15  being used by some third-party entity, then my opinion


16  would be yes.


17            COUNCILMEMBER ALEXANDER:  And it specifies


18  too.


19            ATTORNEY WEED:  Correct, it does.


20            COUNCILMEMBER ALEXANDER:  Is that because of


21  the size of the facility or?


22            ATTORNEY WEED:  Yes.


23            COUNCILMEMBER ALEXANDER:  Okay.


24            COUNCILMEMBER BATES:  Mr. Mayor, how much of


25  the work would we be able to do with our crews versus�                                                       17
 1  having to contract it out?


 2            MAYOR JENKINS:  We can take the walls out.


 3  We've already checked to see if they're load bearing.


 4  And as far as we know, we can take all three --


 5            Three walls, I believe it is; right?


 6            MS. SHINDELL:  There's three walls.


 7            MAYOR JENKINS:  -- without any problem.  Our


 8  Maintenance can do that and patch the ceiling and


 9  floor where the walls are taken out.  Our Maintenance


10  can do that.


11            COUNCILMEMBER BATES:  And what about


12  interior finishes as far as painting and carpet?


13            ATTORNEY WEED:  That's their -- that will be
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14  their responsibility.


15            MAYOR JENKINS:  That will be their responsi-


16  bility.


17            COUNCILMEMBER FLEMING:  I don't know how our


18  Maintenance Department would be able to renovate this,


19  and them move in this weekend.  I find that a little


20  bit difficult.


21            MAYOR JENKINS:  I do, too.  I don't believe


22  that's possible.


23            COUNCILMEMBER FLEMING:  I'm sorry.


24            MAYOR JENKINS:  They mainly need to get some


25  of their equipment out of the other building.�                                                       18
 1            Am I correct?


 2            MS. SHINDELL:  That is correct.


 3            And actually, most of the stuff we're


 4  talking about is in one half, so we could temporarily


 5  put stuff in the other half.


 6            ATTORNEY WEED:  Surprisingly, this is an


 7  extremely large facility.  I was frankly surprised


 8  going into it Friday how big the place is.  It's very


 9  large.


10            MAYOR JENKINS:  Very large.


11            Bob, do you have questions?


12            COUNCILMEMBER SPANGLER:  No, sir, I don't


13  have any, any questions.


14            I would think that Ms. Shindell would like


15  to look at this lease before she would even want to


16  entertain.


17            MAYOR JENKINS:  You have worked the lease
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18  out, is that correct, Ms. Shindell?


19            MS. SHINDELL:  That is correct.  And


20  assuming that it was done the way we discussed it, I


21  have no problem with it.


22            MAYOR JENKINS:  We discussed it before we


23  (inaudible).


24            ATTORNEY WEED:  And I don't mean to be


25  difficult, but in this case, beggars can't be�                                                       19
 1  choosers.


 2            MAYOR JENKINS:  Do what?


 3            ATTORNEY WEED:  I said in this case, no


 4  offense to Ms. Shindell, beggars can't be choosers.  I


 5  mean if she -- I think she understands that, you know,


 6  we are under no compunction to do this.  We're under


 7  no time crunch; they are.  That's the deal.  They're


 8  big people.


 9            COUNCILMEMBER ROCHE:  Yeah.  And again,


10  that's my concern is that, you know, we just now got


11  the agreement a little while ago, and of course we had


12  a 5:30 meeting so I didn't really have a chance to


13  look at it.


14            It doesn't mention who's responsible for the


15  utilities, and we have no idea what the costs are


16  going to be to make the -- to renovate the building to


17  make it -- to meet the needs of the tenant.  So we


18  could very easily lose money on the deal versus it


19  just sitting their empty.  So I have a difficult time


20  supporting this at this moment just because of those,


21  you know, open questions.


22            I understand your situation, but --
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23            MAYOR JENKINS:  We will be getting some rent


24  money out of it.


25            COUNCILMEMBER ROCHE:  But it may cost us�                                                       20
 1  more than what we're getting out of it.


 2            Too many times we've come up here and things


 3  have been handed to us, and we've said okay, fine, and


 4  we make a decision and then later on we live to regret


 5  it.


 6            MAYOR JENKINS:  Such as?


 7            COUNCILMEMBER ROCHE:  And so --


 8            MAYOR JENKINS:  Can you give me an example


 9  of that?


10            COUNCILMEMBER ROCHE:  Actually, I think we


11  may be discussing one here very soon.


12            COUNCILMEMBER PITTMAN:  And if we hold off,


13  your alternative would be?  What would you do?


14            MS. SHINDELL:  I'm not quite sure at this


15  moment.


16            COUNCILMEMBER FLEMING:  The next meeting is


17  on September 21st, and I truly would like to postpone


18  this until September the 21st and make a decision at


19  that time.


20            COUNCILMEMBER SPANGLER:  I would second


21  that.  I would like a chance to read this a little


22  more thoroughly.  Again, we didn't get it until about


23  5:30 this afternoon.  I think you may have sent it at


24  4:00, 4:00-something.


25            COUNCILMEMBER ROCHE:  4:21.�                                                       21
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 1            COUNCILMEMBER SPANGLER:  I didn't have the


 2  opportunity to read it.


 3            ATTORNEY WEED:  It was late this afternoon.


 4  I'm sure none of you had time to look at it.


 5            COUNCILMEMBER SPANGLER:  You have a question


 6  out in the audience, Mayor.


 7            COUNCILMEMBER ROCHE:  And we'd also like to


 8  get the cost, what it's going to cost us to do the


 9  renovation.


10            COUNCILMEMBER FLEMING:  We have a planning


11  meeting on the 14th if that's --


12            COUNCILMEMBER PITTMAN:  We have another --


13  before our Council meeting, another special-called


14  meeting, we might could add this to the agenda?


15            CLERK BLACKMON:  There is one on the 14th --


16            ATTORNEY WEED:  The 14th.


17            MAYOR JENKINS:  14th.


18            CLERK BLACKMON:  -- at 6:30.


19            COUNCILMEMBER ROCHE:  I would be fine with


20  that.


21            COUNCILMEMBER FLEMING:  I'd like to make a


22  motion to postpone this until September the 14th and


23  add that to the agenda for the September 14th meeting.


24            MAYOR JENKINS:  Do we get a second?


25            COUNCILMEMBER SPANGLER:  Second.�                                                       22
 1            MAYOR JENKINS:  Call the roll.


 2            CLERK BLACKMON:  Councilmember Alexander?


 3            COUNCILMEMBER ALEXANDER:  Yes.


 4            CLERK BLACKMON:  Councilmember Bates?
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 5            COUNCILMEMBER BATES:  Yes.


 6            CLERK BLACKMON:  Councilmember Fleming?


 7            COUNCILMEMBER FLEMING:  Yes.


 8            CLERK BLACKMON:  Councilmember Pittman?


 9            COUNCILMEMBER PITTMAN:  Yes.


10            CLERK BLACKMON:  Councilmember Roche?


11            COUNCILMEMBER ROCHE:  Yes.


12            CLERK BLACKMON:  Councilmember Spangler?


13            COUNCILMEMBER SPANGLER:  Yes.


14            COUNCILMEMBER ALEXANDER:  Mr. Weed, did you


15  send our copies?


16            ATTORNEY WEED:  No, I haven't.


17            CLERK BLACKMON:  I have an extra.


18            MAYOR JENKINS:  Thank you.


19            ATTORNEY WEED:  I wanted to find out if


20  Council was remotely interested in doing this before I


21  did that.


22            COUNCILMEMBER FLEMING:  That meeting begins


23  at 6:30, just so that you --


24            That particular meeting will begin at 6:30;


25  correct?  6:30.�                                                       23
 1            MS. SHINDELL:  I might have to send another


 2  representative because that is the night of our


 3  general meeting, and I'm the executive director, so I


 4  have to run that meeting.


 5            COUNCILMEMBER FLEMING:  Thank you.


 6            COUNCILMEMBER PITTMAN:  Thank you.


 7            MAYOR JENKINS:  Doraville Days.  Pam, I'm


 8  going to let you make a report on Doraville Days.


Page 19







SEPT8[1]
 9            COUNCILMEMBER FLEMING:  Thank you.


10  Doraville Days, and I think Maria wants to say some-


11  thing and Brian, too, as well maybe.


12            Doraville Days is coming up October the


13  17th.  What I did this evening is I went ahead and put


14  a volunteer worksheet down, and it's just an XL


15  spreadsheet that indicates some of the areas in which


16  we need to have volunteers.  And I know that the


17  graduates of the Citizen Police Academy really came


18  through for me last year and -- came through for us, I


19  should say -- and really did appreciate that for over


20  at the inflatable fun area.  So anybody that would


21  like to volunteer, I've got it over there.


22            Maria would like to take over for me.


23            COUNCILMEMBER ALEXANDER:  I did confirm that


24  our gracious partition manufacturer is lending us


25  partitions again to display our children's art work.�                                                       24
 1            And if I could beg and plead with


 2  Mr. Anderson and Ms. Crawford to assist again with the


 3  art show.  I think it was a great success.


 4            And also if we have any able bodies that


 5  would like to help us clean out Council chambers and


 6  assemble the partitions that Friday night before the


 7  show, your help would be appreciated also.


 8            COUNCILMEMBER PITTMAN:  And Hightower's


 9  already on board for the art.


10            MAYOR JENKINS:  We got a sign-up sheet over


11  here if you want to volunteer.


12            COUNCILMEMBER FLEMING:  I appreciate all of


13  you.  We look forward to another great, successful
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14  year.


15            MAYOR JENKINS:  Okay.  Is that all?


16            Donna?


17            COUNCILMEMBER PITTMAN:  This coming Saturday


18  is Movies Under the Stars.  And if you've never come


19  out for one of these, they're a lot of fun.  The gates


20  will open at 5:30.  They're going to be showing "Kung


21  Fu Panda," so bring your picnics and your friends and


22  family and come out.  It really is a lot of fun.  If


23  you've come out before, you'll know that it's a great


24  family event and environment.  So we hope everybody


25  can come out this Saturday.�                                                       25
 1            Brian, did you have anything you wanted to


 2  add?


 3            COUNCILMEMBER BATES:  Movie time is probably


 4  going to be about 8:30?


 5            COUNCILMEMBER PITTMAN:  A little bit earlier


 6  because it gets dark a little bit earlier.  But we


 7  open the gates at 5:30.  They usually play games, and


 8  there's going to be face painting and balloons and


 9  other things for the kids or adults.


10            That's it.


11            MAYOR JENKINS:  Okay.  We got some software


12  bids?


13            CLERK BLACKMON:  Yes, sir.


14            COUNCILMEMBER ROCHE:  Mayor, before we do


15  that, I have a couple of very -- a couple of concerns


16  about the software RFPs and opening it, I'd like to


17  discuss.
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18            I see Mr. Maxwell is not here tonight.  But


19  I had an opportunity to review the RFP after it was


20  published, and I ran into -- we saw some serious


21  issues or what could be serious issues with the RFP


22  itself.


23            And I guess in general I'm concerned that if


24  we go this route, we will not get our audit done in


25  time this year.  I think that we'll be spending money�                                                       26
 1  that we don't need to be spending.  So I would like to


 2  go ahead and discuss that before we bother to open


 3  this.


 4            Also, there's some other information that


 5  was brought to my attention over the weekend, and I'm


 6  thinking that this is a personnel issue and perhaps we


 7  should go into Executive Session to discuss a


 8  personnel issue that's directly related to the soft-


 9  ware RFP.


10            So I'd to make that motion.


11            COUNCILMEMBER SPANGLER:  I'll second.


12            MAYOR JENKINS:  What are you saying is wrong


13  with the RFP?


14            COUNCILMEMBER ROCHE:  Well, before we go


15  there, Mayor, I think we have -- there's some other


16  information that came in about our accounting and our


17  software RFP for the accounting system, and we may


18  want to discuss that first.  I think we need to


19  discuss that in Executive Session.


20            MAYOR JENKINS:  Murray?


21            ATTORNEY WEED:  I have no legal objection.


22  The motion appears to be proper.
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23            I would, you know, counsel the Council that


24  you can't receive evidence with regard to a personnel


25  matter in Executive Session but you can certainly�                                                       27
 1  discuss actions to be taken and deliberate in


 2  Executive Session.


 3            COUNCILMEMBER ROCHE:  So we'd present what I


 4  just passed out here outwardly then or --


 5            ATTORNEY WEED:  Yes, sir.  I mean what the


 6  rule of law is is that any evidence that the Council


 7  would be looking at with regard to a personnel matter


 8  is done in the open air and then deliberations,


 9  discussions of actions to be taken can be done in


10  Executive Session.


11            COUNCILMEMBER ROCHE:  You know, unfortu-


12  nately, Mr. Maxwell is not here tonight.  I was kind


13  of hoping he would be, so that as we discussed this,


14  he would be able to --


15            MAYOR JENKINS:  Well, you should --


16            COUNCILMEMBER ROCHE:  -- present his side.


17            MAYOR JENKINS:  -- have let me know, and


18  Mr. Maxwell would have been here.


19            COUNCILMEMBER ROCHE:  Well, I didn't know


20  about this other information until just recently,


21  Mayor.


22            The Council has this in front of them.  I


23  mean I don't know if we want to go ahead and discuss


24  this.  I guess I could bring this out.


25            MAYOR JENKINS:  Murray?�                                                       28
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 1            COUNCILMEMBER ROCHE:  I don't know if you


 2  got a copy of it.  I --


 3            ATTORNEY WEED:  Where you are at proce-


 4  durally is that there's been a motion to go into


 5  Executive Session for consideration of a personnel


 6  item.  There has been a second to that motion.


 7            My advice will be to go ahead and deal with


 8  the motion first.  And if you decide to go into


 9  Executive Session, at that point, you could --


10  Mr. Roche could make the presentation of whatever,


11  quote/unquote, evidence he would like to present in


12  public and then you could excuse yourselves to


13  deliberate on said evidence outside of the presence of


14  the public.


15            MAYOR JENKINS:  You're saying he cannot


16  present this information in Executive Session.


17            ATTORNEY WEED:  That is correct.


18            MAYOR JENKINS:  Well, what's the use to go


19  into Executive Session?


20            ATTORNEY WEED:  Well, in Executive Session,


21  that gives you an opportunity to digest the infor-


22  mation, discuss the information outside of public


23  scrutiny and make some preliminary decisions about


24  whether the information should be acted upon or not.


25            That's my opinion.�                                                       29
 1            MAYOR JENKINS:  Anymore discussion?


 2                           - - -


 3                       (No response)


 4                           - - -
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 5            MAYOR JENKINS:  Call the roll.


 6            CLERK BLACKMON:  Councilmember Alexander?


 7            COUNCILMEMBER ALEXANDER:  No.


 8            CLERK BLACKMON:  Councilmember Bates?


 9            COUNCILMEMBER BATES:  No.


10            CLERK BLACKMON:  Councilmember Fleming?


11            COUNCILMEMBER FLEMING:  Yes.


12            CLERK BLACKMON:  Councilmember Pittman?


13            COUNCILMEMBER PITTMAN:  I'm fine.  Yes.


14            CLERK BLACKMON:  Councilmember Roche?


15            COUNCILMEMBER ROCHE:  Yes.


16            CLERK BLACKMON:  Councilmember Spangler?


17            COUNCILMEMBER SPANGLER:  Yes.


18            MAYOR JENKINS:  No.


19            CLERK BLACKMON:  Motion carried 4 to 2.


20            MAYOR JENKINS:  Excuse me?


21            CLERK BLACKMON:  Motion carried 4 to 2.


22            ATTORNEY WEED:  Now, where you're at


23  procedurally, Mr. Roche, you have the opportunity now


24  if you care to to present the evidence that's come to


25  your attention.�                                                       30
 1            And then Council, you've got the option to


 2  go into some other forum to discuss that information.


 3            COUNCILMEMBER ROCHE:  Yeah.  A lot of this


 4  is already well known.


 5            MAYOR JENKINS:  Wait just a minute.  I don't


 6  understand the call for the motion.


 7            CLERK BLACKMON:  Councilmember Fleming,


 8  Pittman, Roche and Spangler all were yes.


Page 25







SEPT8[1]
 9            MAYOR JENKINS:  To go into Executive


10  Session.


11            CLERK BLACKMON:  Yes.


12            COUNCILMEMBER PITTMAN:  And you said no, so


13  we're not.


14            UNIDENTIFIED SPEAKER:  Mr. Spangler said no.


15            COUNCILMEMBER SPANGLER:  Spangler said yes.


16            CLERK BLACKMON:  No.  The only two no's I


17  got were Ms. Alexander and Mr. Bates.


18            COUNCILMEMBER SPANGLER:  It was the Mayor


19  that said no.


20            CLERK BLACKMON:  But he thought it was a


21  tie, and it was not.


22            MAYOR JENKINS:  I did.  I apologize.


23            CLERK BLACKMON:  It was not a tie.


24            COUNCILMEMBER PITTMAN:  Okay.


25            MAYOR JENKINS:  Pam, your motion was?�                                                       31
 1            COUNCILMEMBER FLEMING:  I didn't make the


 2  motion, sir.  It was Mr. Roche.


 3            COUNCILMEMBER ROCHE:  I made the motion.


 4            MAYOR JENKINS:  Excuse me.


 5            COUNCILMEMBER FLEMING:  But my vote was yes,


 6  to go into Executive Session.


 7            MAYOR JENKINS:  So we'll go into Executive


 8  Session; is that correct?


 9            COUNCILMEMBER PITTMAN:  Well --


10            CLERK BLACKMON:  He's going to present


11  first.


12            COUNCILMEMBER ROCHE:  I have a couple things


13  that I just have to bring out.
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14            First of all, I think that a lot of people


15  in town understand that Mr. Maxwell has apparently


16  applied for a position at a different --


17            COUNCILMEMBER FLEMING:  Municipality.


18            COUNCILMEMBER ROCHE:  -- Finance Director of


19  McDuffie County, and I guess he'll be making a


20  decision probably in a day or two.


21            And what he says is that he lives --


22  Mr. Maxwell lives in Milledgeville -- this is reading


23  from a news report -- and if he's hired, he'd prefer


24  to commute back and forth to Thompson.


25            His comments were the only down side of�                                                       32
 1  working in Doraville is that "I have to live in


 2  Atlanta during the week.  Even though this is a small


 3  price to pay for an excellent job, I miss being at


 4  home with my wife.  She just accepted a job as a K-12


 5  math coach for Taliaferro County, and this provides me


 6  with a possible opportunity.  If selected for the job,


 7  I would be able to carpool/commute with my wife."


 8            Obviously, Mr. Maxwell, as I would -- you


 9  know, it's a very long commute.  And the reason I'm


10  bringing it up here is that we're talking about


11  spending, you know, tens of thousands of dollars on a


12  software package that -- you know, to accommodate


13  Mr. Maxwell, and at the same time, there's real


14  evidence that Mr. Maxwell may be looking for another


15  position.


16            There are some other things here but I don't


17  think that I'd want to bring them out right now
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18  because Mr. Maxwell is not here.  But I think that


19  some of these, the Council is aware of; some, they may


20  not be aware of.


21            So that's about all I had, really, before we


22  went into Executive Session.


23            MAYOR JENKINS:  Rhonda --


24            COUNCILMEMBER ROCHE:  But I do have some


25  other concerns as far as the RFP itself and our whole�                                                       33
 1  process that we're going about this with.


 2            MAYOR JENKINS:  Why don't you bring it on


 3  out, the RFP?  What's wrong?


 4            COUNCILMEMBER ROCHE:  Well, I'd like to go


 5  ahead and, you know, deal with the personnel issue


 6  first.


 7            MAYOR JENKINS:  Rhonda, what did Mr. Maxwell


 8  tell you about that particular job?


 9            CLERK BLACKMON:  He tells me that he turned


10  down a position.  That's what he told me last week.


11            COUNCILMEMBER FLEMING:  Turned down a


12  position or --


13            CLERK BLACKMON:  He did not specify.


14            COUNCILMEMBER FLEMING:  -- the position?


15            CLERK BLACKMON:  He did not specify.


16            COUNCILMEMBER ROCHE:  Right; because  there


17  won't be a decision made on this particular situation


18  until Wednesday, which is tomorrow, I guess.


19            CLERK BLACKMON:  I would like to go on


20  record that we need a software package, anyway,


21  regardless.  It was not just for Mr. Maxwell.


22            MAYOR JENKINS:  We certainly do.  I think
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23  everybody knows that.


24            COUNCILMEMBER SPANGLER:  I think -- while


25  we're up for discussion and everybody's giving their�                                                       34
 1  opinions, I've talked to a person that sells these


 2  software packages, and I think Ms. Alexander's company


 3  uses MAS 90 also.


 4            When we interviewed these accounting --


 5  potential accountant people, we asked if they could


 6  use MAS 90.  That was one of the questions that I


 7  remember that was asked to every one of them.


 8            MAS 90 does work.  What we have will work.


 9  We just need somebody that knows how to work it.


10            CLERK BLACKMON:  I disagree.


11            COUNCILMEMBER SPANGLER:  And are you an


12  accounting person?


13            CLERK BLACKMON:  I have to deal with it on a


14  daily basis doing vendor payables and receivables, and


15  it does not -- it is not user friendly and it does not


16  give you the reports that you need.  You have to


17  create the reports yourself within MAS 90.


18            No, I'm not an accountant.


19            ATTORNEY WEED:  Mr. Mayor, where you're at


20  procedurally, there's been a motion and a second which


21  has been duly adopted to go into Executive Session to


22  deliberate upon the evidence that you have heard in


23  the public eye.  You may do so now if you so care to


24  or you may not.


25            COUNCILMEMBER ROCHE:  Well, I think we�                                                       35
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 1  should.  We have made the motion, and I think it would


 2  be better for everyone if we just used the Mayor's


 3  office briefly.


 4            MAYOR JENKINS:  Very good.


 5            I apologize to the audience for this, but


 6  looks like they're determined to do it, so we'll go do


 7  it.


 8                           - - -


 9        (Executive Session - 7:50 p.m. - 8:15 p.m.)


10                           - - -


11            COUNCILMEMBER SPANGLER:  Motion to get back


12  to the regular meeting.


13            COUNCILMEMBER PITTMAN:  Second.


14            MAYOR JENKINS:  I have a motion and a


15  second.


16            MAYOR JENKINS:  Call the roll, please.


17            CLERK BLACKMON:  Councilmember Alexander?


18            COUNCILMEMBER ALEXANDER:  Yes.


19            CLERK BLACKMON:  Councilmember Bates?


20            COUNCILMEMBER BATES:  Yes.


21            CLERK BLACKMON:  Councilmember Fleming?


22            COUNCILMEMBER FLEMING:  Yes.


23            CLERK BLACKMON:  Councilmember Pittman?


24            COUNCILMEMBER PITTMAN:  Yes.


25            CLERK BLACKMON:  Councilmember Roche?�                                                       36
 1            COUNCILMEMBER ROCHE:  Yes.


 2            CLERK BLACKMON:  Councilmember Spangler?


 3            COUNCILMEMBER SPANGLER:  Yes.


 4            MAYOR JENKINS:  Everybody ready?
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 5            COUNCILMEMBER FLEMING:  Trying to get to the


 6  money, honey.


 7            COUNCILMEMBER ALEXANDER:  We are opening


 8  RFPs received for an accounting system?


 9            MAYOR JENKINS:  Yes.


10            COUNCILMEMBER ALEXANDER:  I have Public


11  Sector Solutions.  Total software and implementation


12  estimate is 113,700.


13            COUNCILMEMBER SPANGLER:  How much, Maria?


14            COUNCILMEMBER ALEXANDER:  One thirteen,


15  seven hundred.


16            COUNCILMEMBER SPANGLER:  Thank you.


17            COUNCILMEMBER BATES:  I've got CSI


18  Technology Outfitters, three prices.  Four prices;


19  sorry.  Option one is fifty-three thousand eight


20  ninety-nine and fifty cents with a tech support


21  estimate of eleven thousand nine sixty-eight; and then


22  there's a technology equipment option two, it looks


23  like, of twelve thousand eight seventy-eight.


24            COUNCILMEMBER ROCHE:  Okay.  I have one.


25  It's Waypoints, LLC, in Melbourne, Florida.  Let's�                                                       37
 1  see.  They have travel expenses.  Okay.  They have two


 2  different bids.  One's for standard-edition software


 3  with professional services and travel, estimated


 4  travel, $39,462.  Professional edition software,


 5  professional services and travel is $45,212.


 6            COUNCILMEMBER FLEMING:  Where are they from?


 7            COUNCILMEMBER BATES:  Easley, South


 8  Carolina.  CSI; Easley, South Carolina.
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 9            COUNCILMEMBER PITTMAN:  I have one here for


10  Tyler Technologies.  Looks like it's also broken down.


11  Summary investment, sixty-one thousand, eight sixty-


12  five; travel expense, nine thousand nine eighty-five;


13  online training and software maintenance, seven


14  thousand seventy-eight.


15            COUNCILMEMBER FLEMING:  I have Harris


16  Spectrum.  I have several items here.  First one is


17  software license fee, $42,935.  The annual maintenance


18  and support fee, ninety-one ninety-five; professional


19  services, $14,725;  customization fee, $1,990; and if


20  we wanted optional software, which includes a report


21  writer, Crystal, $1,575.


22            COUNCILMEMBER ROCHE:  I think we already


23  have Crystal, actually.  See, they would pull into the


24  same Crystal we have now.


25            COUNCILMEMBER PITTMAN:  Tyler also has�                                                       38
 1  software and professional services, five thousand five


 2  seventy-eight and then a conversion breakdown of two


 3  thousand.


 4            COUNCILMEMBER ROCHE:  Well, one thing, in


 5  the original RFP it said they must have 10 customers


 6  or ten clients that are municipalities within the


 7  state of Georgia.


 8            And the one I just read a minute ago


 9  apparently only has -- (counting) one, two, three -- I


10  guess, if I understand correctly by the RFP, then they


11  don't meet the standards of the RFP.


12            COUNCILMEMBER FLEMING:  I believe our goal


13  was to open the RFPs, and I make a motion at this time
Page 32







SEPT8[1]


14  not to make a decision on any of them.


15            COUNCILMEMBER ROCHE:  And I'll second that.


16            MAYOR JENKINS:  The motion was what, now?


17  Not to make a decision on --


18            COUNCILMEMBER FLEMING:  Not to make a


19  decision this evening.


20            MAYOR JENKINS:  Okay.  When do you want to


21  make a decision, or do you want to go back to the


22  drawing board?


23            COUNCILMEMBER FLEMING:  I'm sorry?


24            MAYOR JENKINS:  When do you want to make a


25  decision, or do you want to go back to the drawing�                                                       39
 1  board?


 2            COUNCILMEMBER FLEMING:  I believe, first of


 3  all, I don't have the experience to be able to look at


 4  and know what I'm seeing.


 5            MAYOR JENKINS:  I understand.


 6            COUNCILMEMBER FLEMING:  So I'll leave that


 7  up to you, Mayor.


 8            MAYOR JENKINS:  Well, who do you think is


 9  qualified to look at them, then?


10            COUNCILMEMBER FLEMING:  I wouldn't have any


11  idea.  And if there are exceptions to the RFP, we need


12  to be looking at these a little bit deeper to know


13  whether they meet the qualifications of the RFP that


14  we submitted.  If they don't, then, yes, sir, we need


15  to go out for another RFP.


16            MAYOR JENKINS:  Okay.  That's what I was --


17            Thank you.
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18            COUNCILMEMBER FLEMING:  You're welcome.


19            MAYOR JENKINS:  Did we get a second?


20            COUNCILMEMBER ROCHE:  I seconded it.


21            MAYOR JENKINS:  Okay.  Anymore discussion?


22            COUNCILMEMBER ROCHE:  Yes.  I have a lot of


23  concerns about this course of action that we're


24  taking, the idea of going out and buying a new


25  software package at this point in time.�                                                       40
 1            I understand that the MAS 90 system may not


 2  be the best system out there.  Currently, I believe


 3  the architecture is they use the MAS 90 for accounting


 4  and then pull the data into Crystal Reports for


 5  reporting.


 6            We have an audit coming up that must be due


 7  and completed by the end of the year.  We've already


 8  been given two years, it was late, and the way it's


 9  going now, I think we'll be lucky if we're not late


10  with this.


11            I think it's the worst possible time to go


12  out and try to buy and install a whole new software


13  system.  All the data would have to be converted, all


14  reports would have to be set up, everybody would have


15  to be trained.  Again, I think we have a huge risk of


16  not getting the audit done this time.


17            The MAS 90 system can produce acceptable


18  results.  I've talked to other people about it.  You


19  know, we talked about fund accounting, I think, was


20  the big concern.  Well, if I'm a software salesperson


21  and I say, "Well, can you do fund accounting?", if I


22  can find a way to say no, of course I'm going to say
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23  no, because I sell software.


24            It's like I took my car, my Subaru, my 2008


25  Subaru Forester to the dealership and said, "Hey,�                                                       41
 1  that's a really nice 2009 Subaru out there," and the


 2  car salesman said, "Oh, no, Mr. Roche.  You should


 3  keep the car you have."


 4            And when he said that, I reached under the


 5  desk and started pulling his leg just like I'm pulling


 6  your leg.


 7            But anyway, I think that our challenge is we


 8  need -- we could either hire a consulting company to


 9  come in here and straighten out our MAS 90 system and


10  pull the reports into Crystal -- pull the data into


11  Crystal Reports and get our reports out and get this


12  audit done on time.


13            If we needed to, we could go out and we


14  could replace -- we could find someone that -- we


15  could hire an employee that has the needed skill sets


16  to do this in the first place, which is something that


17  the City did not do.


18            We could bring back our prior accountant who


19  at least knew how to use the system, and even if it's


20  for just two or three weeks to just train people.


21            For the time it would take to train our


22  current accountant on some new software application,


23  we might as well just train them on the software


24  application that we have today.  I mean it makes a lot


25  of sense to me.�                                                       42
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 1            So anyway, that's all I wanted to say on


 2  that, and I think we're going in the wrong direction


 3  on this.


 4            MAYOR JENKINS:  Thank you, Bob.


 5            Anybody else got any discussion?


 6                           - - -


 7                       (No response)


 8                           - - -


 9            MAYOR JENKINS:  Call the roll, please.


10            CLERK BLACKMON:  Councilmember Alexander?


11            COUNCILMEMBER ALEXANDER:  Yes.


12            CLERK BLACKMON:  Councilmember Bates?


13            COUNCILMEMBER BATES:  Yes.


14            CLERK BLACKMON:  Councilmember Fleming?


15            COUNCILMEMBER FLEMING:  Yes.


16            CLERK BLACKMON:  Councilmember Pittman?


17            COUNCILMEMBER PITTMAN:  Yes.


18            CLERK BLACKMON:  Councilmember Roche?


19            COUNCILMEMBER ROCHE:  Yes.


20            CLERK BLACKMON:  Councilmember Spangler?


21            COUNCILMEMBER SPANGLER:  Yes.


22            MAYOR JENKINS:  Motion carried.


23            COUNCILMEMBER ROCHE:  Thank you.


24            MAYOR JENKINS:  Okay.  Item number 4,


25  Murray.�                                                       43
 1            ATTORNEY WEED:  Mr. Mayor, my name is


 2  referenced to that item.


 3            You'll recall, in mid August, we discussed


 4  the existing alcohol beverage ordinance and I had made
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 5  some recommended changes to it based upon some cases


 6  that have come down since 2005.


 7            Since we have the engine out of the car, I


 8  made very, very conservative changes to the existing


 9  ordinance, and I did that very purposefully.  The main


10  goal I was attempting to reach was making sure that


11  residency requirements were appropriately dealt with


12  underneath the current law and making sure that where


13  we had character qualifications, when we looked into


14  people's backgrounds, that there was a connection


15  between -- for example, if it was a misdemeanor or


16  felony offense, that there was a logical connection


17  between the existence of that offense and the


18  sale/use/manufacture/dealing in alcohol beverages,


19  which is what the cases say you have to have.  You've


20  got to have some kind of logical connection between


21  the two.


22            Since that time, Council wanted to take a


23  look at this, and they wanted to also explore the


24  section that dealt with character qualifications and


25  prior offenses as to when a person could possibly lose�                                                       44
 1  their license and what other punishments were


 2  available.


 3            Councilman Bates and Councilman Fleming have


 4  generated some charts based upon some of their


 5  thinking on that, essentially kind of creating a


 6  statute of limitations with regard to those offenses.


 7            So with that, my recommendation is at a


 8  minimum that you adopt the ordinance that we presented
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 9  on August the 17th of 2009.  At a minimum, that


10  ordinance will do the two things that I talked about:


11  it'll clear up the residency issues and make that


12  completely legal, and it will also, in my opinion,


13  clear up some of the character-qualification issues.


14            So that's what I'd recommend you do at a


15  minimum, and if you do something beyond that, of


16  course that's up to the Council.  And Councilman Bates


17  and Councilman Fleming will probably want to be heard


18  on the chart that they've prepared and shared with you


19  previously.


20            MAYOR JENKINS:  Brian, do you have anything?


21            COUNCILMEMBER BATES:  Yeah.  Give me one


22  second, please.


23            MAYOR JENKINS:  Yes, sir.


24            COUNCILMEMBER BATES:  Mr. Weed, correct me


25  if I'm wrong, but the ordinance that you drafted did�                                                       45
 1  not reference the time period for violations of under-


 2  age; is that correct?  That's a separate ordinance?


 3            COUNCILMEMBER FLEMING:  That's 3-270.


 4            COUNCILMEMBER BATES:  Well, Ms. Fleming --


 5            COUNCILMEMBER FLEMING:  Or -272.  Sorry.


 6            COUNCILMEMBER BATES:  -- the ordinance that


 7  Mr. Weed has prepared for us doesn't address --


 8            COUNCILMEMBER FLEMING:  No.  That's a stand-


 9  alone ordinance.


10            COUNCILMEMBER BATES:  Right.


11            ATTORNEY WEED:  Yes.


12            COUNCILMEMBER BATES:  Yours does not address


13  3-270.
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14            ATTORNEY WEED:  Correct.


15            COUNCILMEMBER BATES:  Okay.


16            ATTORNEY WEED:  You know, once again, my


17  goal was to do two things, make sure the parts that I


18  didn't feel comfortable with were, you know, brought


19  up to what I believe the current case law says.


20            COUNCILMEMBER BATES:  And the concern that


21  we had on this at the time was the residency require-


22  ment that was carried over, I believe, from the


23  existing statute in that it requires an entity who


24  wishes to sell alcohol to be a resident or have a


25  designee be a resident of the city of Doraville.�                                                       46
 1            ATTORNEY WEED:  That is correct.


 2            COUNCILMEMBER BATES:  Okay.


 3            ATTORNEY WEED:  You can't -- you can't


 4  mandate that it necessarily has to be the actual


 5  licenseholder but you can mandate that the license-


 6  holder get somebody, or themselves, you know, be able


 7  to be a resident.


 8            COUNCILMEMBER BATES:  And there was -- I


 9  guess there was a question on whether or not we could


10  make that requirement to be the person of record with


11  the Secretary of State, who is the holder of the


12  business license.


13            ATTORNEY WEED:  You can do that.  That is


14  legal.


15            COUNCILMEMBER BATES:  Okay.  That, Council,


16  is my preference:  that we go to the designee as the


17  person who is listed on the Secretary of State's -- as
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18  the licensee.


19            ATTORNEY WEED:  Well, let me ask a question.


20            COUNCILMEMBER BATES:  Yes, sir.


21            ATTORNEY WEED:  If you are in Doraville and


22  you have your lawyer be your registered agent, which


23  is allowed, and that lawyer lives in Timbuktu, which


24  would also be allowed, are you saying that the


25  registered agent could be the person responsible for�                                                       47
 1  the license and you still want a residency require-


 2  ment or are you just saying that no residency's okay


 3  as long as you can get to a Georgia registered agent?


 4            COUNCILMEMBER BATES:  That, my preference, a


 5  registered Georgia agent.


 6            ATTORNEY WEED:  And either one is legal.


 7            And once again, you don't have to have any


 8  residency requirement at all.  It is an option.  Your


 9  current code had that, so I just took the logical step


10  of trying to make your current code fresher.


11            COUNCILMEMBER BATES:  To bring the audience


12  up to date and for guests, the current ordinance and


13  the proposed ordinance reads in numerous instances


14  that an applicant for a alcohol license must have


15  resided continuously for a period of three years in


16  the state of Georgia and the person must be a resident


17  of Dekalb County and the city of Doraville, and it's


18  referenced a number of times.


19            I just find that incredibly burdensome for a


20  prospective business owner.  So my motion is going to


21  be amend the ordinance to utilize the registered agent


22  per the Secretary of State's -- Georgia Secretary of
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23  State's office as the --


24            Mr. Weed, as the designee?  Is that the


25  correct terminology?�                                                       48
 1            COUNCILMEMBER ROCHE:  Without any residency


 2  requirement.


 3            COUNCILMEMBER BATES:  Without any residency


 4  requirement.


 5            COUNCILMEMBER ALEXANDER:  I think I would


 6  like to have that as a requirement, but in some of the


 7  ordinances that we were reviewing, it also suggested


 8  that the registered agent be -- for example, if you


 9  have a chain, would be the manager of that particular


10  location or the person who's going to be in charge of


11  that operation, because I believe perhaps if we look


12  up, say, Chili's or someone, that they may be


13  registered in Chicago or Delaware or somewhere.


14            ATTORNEY WEED:  Yes, you can do that.


15            If I understand what the councilman is


16  saying correctly, if you are a Chili's franchisee, the


17  license might very well be held by Chili's Restaurant,


18  Inc., that might be a Delaware corporation.


19            But every corporation doing business in


20  Georgia needs to register and would have a registered


21  agent here, and then that local Georgia registered


22  agent -- you can draft an ordinance, in my opinion,


23  that would have a residency requirement on that agent,


24  and you could also say that that agent's got to be the


25  manager or responsible person for the license.  That's�                                                       49
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 1  also legal.


 2            The real goal, however you achieve it, in my


 3  opinion is to make sure you've got a human being that


 4  you could A, serve papers on, and B, who you know is


 5  responsible for the ongoing activity at the business.


 6  That's what you want to accomplish.


 7            COUNCILMEMBER BATES:  Absolutely.


 8            So I apologize.  You made a statement, and I


 9  thought it sounded good.  Could you reiterate that for


10  me so I can amend my motion?


11            ATTORNEY WEED:  Well, I think what you're


12  talking about would be that the Georgia registered


13  agent, you would not require them to reside in


14  Doraville or even Dekalb County; however, that Georgia


15  registered agent, wherever they're residing, would be


16  the official designee as responsible party for the


17  license for purposes of service and for purposes of


18  managing the license.


19            COUNCILMEMBER BATES:  Can we add in what


20  Ms. Alexander was referencing, that the manager or the


21  on-site person be listed additionally or is that --


22            ATTORNEY WEED:  Yes.  That's what I kind of


23  meant to say or that's what I was trying to get at,


24  but --


25            COUNCILMEMBER BATES:  Okay.�                                                       50
 1            ATTORNEY WEED:  -- that was my under-


 2  standing of what --


 3            COUNCILMEMBER BATES:  So registered with the


 4  Secretary of State --
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 5            ATTORNEY WEED:  Right.


 6            COUNCILMEMBER BATES:  -- and/or the local


 7  manager or designee?


 8            ATTORNEY WEED:  Well, I think you probably


 9  ought to make it "and," just to clear that up.


10            COUNCILMEMBER BATES:  Okay.  Council, are


11  you with me on that?


12            So it would be to utilize the Secretary of


13  State's registration as the designee and, where


14  appropriate, a local manager, to be the official


15  designee.


16            ATTORNEY WEED:  So when the entity, whatever


17  entity it is, comes into town and they want to sell


18  alcoholic beverages here, if they didn't already have


19  a Georgia registered agent, they'd have to get one,


20  and that person would not only be the Georgia regis-


21  tered agent but they would also be the responsible


22  managing entity for the alcohol beverage license-


23  issued business.


24            COUNCILMEMBER BATES:  So moved.


25            MAYOR JENKINS:  Murray?�                                                       51
 1            ATTORNEY WEED:  Yes, sir.


 2            MAYOR JENKINS:  I have sign-ups on this.


 3  Should we have them speak before the motion or after?


 4            ATTORNEY WEED:  That's entirely up to your


 5  prerogative as Mayor.


 6            MAYOR JENKINS:  Brian, what would you say?


 7            COUNCILMEMBER BATES:  Mayor, you can have --


 8            MAYOR JENKINS:  Would you want to hear their
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 9  input before you --


10            COUNCILMEMBER BATES:  Sure.


11            MAYOR JENKINS:  -- make the motion?


12            COUNCILMEMBER BATES:  That's fine.


13            MAYOR JENKINS:  Mr. Harold Shinn, would you


14  come up to the microphone?


15            Did you understand what Mr. Bates --


16            MR. SHINN:  Not completely.  I only had a


17  chance to look at this about two hours ago.


18            MAYOR JENKINS:  We'll give you five minutes,


19  sir.


20            MR. SHINN:  Yes, sir.


21            I think the way this was written it requires


22  Dekalb County -- that the agent be a resident of


23  Dekalb County and the city of Doraville.


24            COUNCILMEMBER BATES:  Yes.


25            MR. SHINN:  My understanding is currently�                                                       52
 1  that it requires the agent to be a resident of Dekalb


 2  County only.


 3            COUNCILMEMBER BATES:  That, I don't believe


 4  is correct.  I believe it --


 5            MR. SHINN:  It's not?


 6            COUNCILMEMBER BATES:  I believe it does


 7  require city of Doraville residency.


 8            MR. SHINN:  Okay.  It does require city of


 9  Doraville residency.  Okay.


10            If what was being discussed was to amend it


11  to mean a resident of the state of Georgia and a


12  registered manager of the location that's being


13  operated, then I personally don't have a problem with
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14  that.


15            I thought the requirement for the city was


16  either -- I think I understand the principle.  In


17  other words, there's -- you have somebody in close


18  proximity you can serve papers to or get ahold of.


19            But in the case of my business, maybe a bar


20  that's open late at night -- I'm open full-time during


21  the day.  What would end up happening, I would just


22  try to find somebody in the city of Doraville who can


23  serve this purpose.  Whatever notice that would


24  legally be required for them to receive, they would be


25  served, and then it would just come through it.  They�                                                       53
 1  might not have any relation to the business, they


 2  might not understand anything about my business at


 3  all.  They would just serve as a conduit.


 4            In that case, having the requirement be


 5  actually a manager on site I think is more direct and


 6  more accessible.


 7            MAYOR JENKINS:  Thank you.


 8            MR. SHINN:  On that issue.


 9            There was another point in the portion that


10  I read.  Should I discuss that within the same allot-


11  ment of time? because they haven't covered it yet.


12            COUNCILMEMBER BATES:  Sure.


13            MR. SHINN:  And I appreciate your patience.


14  I haven't had a lot of time to prepare.


15            There is a section in there that describes


16  punishment for the violation, and I believe it's


17  limited to liquor sales, sales of distilled spirits.
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18            COUNCILMEMBER BATES:  Could you reference a


19  page number for us, please?


20            MR. SHINN:  Okay.  Page number 9 of 14.


21            And it seems like a lot of the wording is


22  kind of -- I understand it was necessary, and I'm not


23  an attorney by any means, but it was necessary.  But


24  it seemed a lot of it kind of repeated itself, so it


25  was it was hard for me to make this one out.�                                                       54
 1            And if my understanding is correct, it says,


 2  starting at about three-quarters of the way down,


 3  "Should any applicant, partner, officer, employee or


 4  agent used in the sale of distilled spirits after a


 5  license has been granted be convicted or plead guilty


 6  or nolo contendere to any felony or to a crime


 7  involving moral turpitude or the violation of any laws


 8  regulating the sale of narcotics, distilled spirits,


 9  wine or malt beverages, or the lottery or gambling


10  laws of the state, or to prostitution or other sex-


11  related offense, the license shall be instantly


12  revoked and canceled."


13            My first reading of that, I was somewhat


14  alarmed because that would -- I thought that that


15  could apply to anybody under my employee.


16            A little bit more careful reading, it


17  actually specifically says to "sale of distilled


18  spirits," which I do not sell.  I sell beer and wine.


19  So I'm presuming this is designed to address either


20  liquor stores or bars.


21            But even then, it's just -- even though it


22  would not affect my business personally, it's just the
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23  idea of any employee that you have, who you have no


24  idea and presumably no control what they do when


25  they're not employed with you, could cause you to have�                                                       55
 1  your license instantly revoked and canceled.  It just


 2  seemed overly problematic to me or too punishing for


 3  those types of businesses.


 4            COUNCILMEMBER BATES:  It actually does apply


 5  to beer and wine, too.  It's on page 6.


 6            MR. SHINN:  On page 6.  Okay.  Well, then --


 7  then yes.  I am definitely against it.


 8            I have over 300 employees.  Many of those


 9  employees are part-time.  I go through -- I have


10  relatively high employee turnover as anybody in the


11  grocery or fast-food service business does.  Some of


12  the more sensitive ones that do cash handling, we


13  would, by self interest, do background checks, but


14  certainly, obviously, for every bag boy, it's somewhat


15  burden-some.


16            And then to consider that any of those


17  employees, if they break the law in such a manner off


18  of business and could cause me to lose my license


19  seems a little bit problematic or severe in my


20  opinion.


21            COUNCILMEMBER BATES:  And hang tight with


22  me.


23            MR. SHINN:  Yes.


24            COUNCILMEMBER BATES:  Mr. Weed, is


25  Mr. Shinn's assertion correct?�                                                       56
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 1            ATTORNEY WEED:  Yes.  And that's already the


 2  code.


 3            COUNCILMEMBER BATES:  Got it.


 4            So Buford Highway Farmers Market, back


 5  stockroom person commits a felony, that impacts his


 6  ability to sell beer and wine.


 7            ATTORNEY WEED:  That could be evidence --


 8  that would be evidence that this Council could use to


 9  revoke a license.  That is correct.


10            COUNCILMEMBER ROCHE:  Would a solution be to


11  have essentially the same language only say that if it


12  happens on the premises during business hours or some-


13  thing like that?


14            ATTORNEY WEED:  Yeah, you can limit it


15  pretty much to whatever degree you care to.


16            COUNCILMEMBER ROCHE:  I mean, well, clearly


17  this is a real point.  I mean if we did some research,


18  I'm sure we could find somebody out there that's ever


19  worked for you and -- you know.


20            MR. SHINN:  Well --


21            COUNCILMEMBER ROCHE:  Obviously we need to


22  fix that.


23            MR. SHINN:  May I speak?


24            COUNCILMEMBER ROCHE:  Sure.  Sorry.


25            MR. SHINN:  You know, because you have a�                                                       57
 1  large store with many people, I've had examples where


 2  employees will get into fist fights with other


 3  employees.  I don't want that to happen, but by human


 4  nature -- And I try to screen for that as best as we
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 5  can in the hiring process.  I can't guarantee that


 6  will never happen.


 7            So if one employee, and certainly without my


 8  approval, got into a fight with another employee on my


 9  premise and then was convicted, would that auto-


10  matically cause me to lose my license?


11            COUNCILMEMBER ROCHE:  Good point.


12            COUNCILMEMBER BATES:  I don't want to go


13  into hypotheticals.  I've got another question for


14  Mr. Weed.


15            ATTORNEY WEED:  It can right now.  Please


16  bear in mind that's --


17            MR. SHINN:  Oh, yes, sir.


18            ATTORNEY WEED:  -- the way it's worded now.


19            MR. SHINN:  Yes, sir.


20            ATTORNEY WEED:  And it has been for years.


21            MR. SHINN:  Yes, sir.


22            ATTORNEY WEED:  I'm not saying it's good.


23  I'm just saying it is what it is.


24            MR. SHINN:  Yes, sir.


25            COUNCILMEMBER BATES:  Mr. Weed, the language�                                                       58
 1  reads such license shall be immediately revoked and


 2  canceled.


 3            Could not the terminology be changed to read


 4  that such license shall be immediately reviewed?


 5  Because as it reads right now, there is no hearing.


 6  There is no evidentiary procedure.  It is done,


 7  sealed.


 8            By the language that I'm reading, "shall be"
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 9  is not a possibility.  That is a definitive statement.


10  That's declarative:  shall be immediately revoked and


11  canceled.  That doesn't lead me to suggest that


12  there's a hearing involved before this body or any


13  other body.  It says finis, done.  Is that correct?


14            ATTORNEY WEED:  Yes.


15            COUNCILMEMBER BATES:  So could we at least


16  not in the short sense change that to require a


17  hearing, a due-process hearing or review of the


18  applicant's license versus immediately and capri-


19  ciously canceling it?


20            ATTORNEY WEED:  Yes.


21            COUNCILMEMBER ROCHE:  Well, I guess I'm just


22  -- and obviously we need to fix this.  But what would


23  be the process?  Is that like, you know, we arrest --


24  you know, the Doraville police arrest somebody for DUI


25  or the Smyrna police arrest somebody for DUI and say,�                                                       59
 1  "Oh, boy.  You work at the farmer's market, so I'm


 2  going to --?"  You know, how would all that work, I


 3  guess?


 4            ATTORNEY WEED:  Well, the way your ordinance


 5  is broken down now, it's broken down into the


 6  different types of licenses you can get, and there are


 7  -- in order to even be able to be qualified to apply


 8  for a license, a background check is conducted.  And


 9  if you had let's say a felony of moral turpitude in


10  your record within a certain time frame, you wouldn't


11  even qualify to be issued --


12            COUNCILMEMBER ROCHE:  Right.


13            ATTORNEY WEED:  -- a license at all and your
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14  application would be rejected.


15            And then the other phase of it is after a


16  license is issued, then there are certain character


17  requirements that deal with if a crime is committed


18  after the fact, then, you know, it can negatively


19  impact the license.


20            So the answer to your question, can you do


21  that, yes, you can.


22            Can you create a situation where you can


23  have -- can you create a situation where if someone is


24  convicted or pleads guilty to a certain offense,  you


25  come before the Council for the hearing?  Yes.  And�                                                       60
 1  you should do that; that's appropriate in my opinion.


 2            COUNCILMEMBER ROCHE:  I feel uncomfortable


 3  with the part about the employees, though.


 4            ATTORNEY WEED:  Well, now, I mean, you don't


 5  you don't have to regulate employees.  That's


 6  certainly a choice.


 7            But I do think you're going to want to


 8  regulate the employees in the sense that you don't


 9  necessarily want someone to be a waiter or waitress


10  who's got a felony offense for, you know, drugs


11  necessarily, selling a mind-altering substance.  And


12  that's why the state law is such that it gives the


13  local governments such great authority in this arena.


14            COUNCILMEMBER ROCHE:  But it sounds like


15  from what you were saying, if someone came to us and


16  wanted a liquor license and they had 200 employees,


17  they would basically have to do a background check on
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18  all 200 employees.


19            ATTORNEY WEED:  That's exactly what they


20  have to do, and that's usually expected in most juris-


21  dictions.  And that's their responsibility, it's the


22  cost of doing business, because, once again, the first


23  thing in the alcohol beverage state law, the very


24  first part of the statute 3-3-1 says the service of


25  alcoholic beverages is a privilege, not a right.  It's�                                                       61
 1  unlike other professions.


 2            COUNCILMEMBER ROCHE:  Okay.


 3            ATTORNEY WEED:  There's no right to it,


 4  because, once again, it's a mind-altering substance,


 5  so the folks who are in that business are held to a


 6  higher standard literally than the guy who pumps your


 7  gas.


 8            I'm not saying that's right or fair but I'm


 9  just saying that's the law.


10            COUNCILMEMBER BATES:  Yeah.  I'm not


11  inclined to take away the employee portion of that but


12  I do feel that there needs to be a process, a


13  procedural element in place versus, based upon this,


14  automatically and without a hearing.


15            ATTORNEY WEED:  What I'd like to put forward


16  is I'd like to -- Once again, what I tried to do here


17  was simply cure the problem of the day, and now it


18  appears we're going to have a little bit more time to


19  decide this than I at first estimated.


20            So my recommendation is if the Council --


21  the feedback I'm getting is you kind of all feel this


22  way -- would be to kind of rework this language and
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23  simplify it.  Most of this is not our language, it's


24  already in your ordinance, and I wanted to just make


25  sure it was legal.�                                                       62
 1            COUNCILMEMBER BATES:  While you're in there


 2  -- And I'm perfectly fine with that.


 3            Let me ask you this question.  We've got two


 4  or three different sections, one that talks about


 5  distilled spirits, one that talks about beer and wine


 6  and maybe even a third section.  Is there any reason


 7  to keep those segmented out versus combining it all


 8  under one alcohol ordinance?


 9            ATTORNEY WEED:  It's purely a -- it's purely


10  a philosophical decision.  I have had some clients say


11  that if you come in for a beer and wine license, that


12  you should be able to take just that part of the code


13  that would be applicable to that entity and they don't


14  need to be exposed to all the other parts of the code.


15            So clearly there's a lot of repetition here.


16  But the person who wrote it did so on purpose, and I


17  imagine with that idea in mind.


18            Other jurisdictions have one section for all


19  of these businesses; you qualify; here's a list of


20  qualifications, and if you do something wrong, this is


21  what can happen to you, and it's two sections, and you


22  just have language that says this applies to whatever


23  license you've got.  And that's legal, too.


24            COUNCILMEMBER BATES:  Can you --?  Because


25  I've read through it and I've not been able to�                                                       63
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 1  identify any discerning differences between the beer


 2  and wine and the distilled spirits.


 3            Are there specific differences between the


 4  two sections that make one less difficult -- i.e.,


 5  beer and wine -- and one more difficult?  Is there


 6  anything identifiable that you've been able to see --


 7            ATTORNEY WEED:  No.


 8            COUNCILMEMBER BATES:  -- between these two


 9  sections?


10            ATTORNEY WEED:  The original language is


11  almost identical, and therefore, the language I used


12  was almost identical.


13            COUNCILMEMBER BATES:  I would be inclined,


14  Council, if we're okay with consolidating this into


15  one ordinance that covers alcohol as a general piece


16  of legislation.


17            COUNCILMEMBER ROCHE:  Okay.  We had a


18  motion.  We never got a second.  I mean did we want to


19  just --


20            COUNCILMEMBER BATES:  I'll withdraw that


21  motion, and I think Mr. Weed has -- unless we want to


22  do it just so that it's clear on what we want him to


23  do.


24            ATTORNEY WEED:  Well, I think I have an


25  idea.�                                                       64
 1            COUNCILMEMBER BATES:  But that's just me.


 2  That's not consensus from Council, so --


 3            ATTORNEY WEED:  Since we have a little bit


 4  more time, what I propose is that I make a stab at a
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 5  simplifying the ordinance generally and putting all


 6  the qualification requirements in one section, putting


 7  all the penalty and punishment requirements in another


 8  section, obviously in the same ordinance.


 9            But when I say "all of them," meaning that I


10  would have language -- you know, you'd find language


11  in the beer and wine section that says, you know,


12  "Qualifications for applications shall be found in


13  Section 1-23," and then when you flipped over to


14  distilled spirits, it would be "Qualification for this


15  section is found in Section 1-23" and just refer to it


16  as that one chunk of language.  That's perfectly


17  legal.


18            COUNCILMEMBER ROCHE:  I guess I make a


19  motion to table this until the next Council meeting?


20            ATTORNEY WEED:  Yes, sir.


21            COUNCILMEMBER BATES:  I'll second that.


22            ATTORNEY WEED:  And I'll do a draft like


23  that.


24            COUNCILMEMBER ALEXANDER:  May I ask another


25  question on this?  In this other municipality's�                                                       65
 1  ordinance, it is requiring all applicants to submit a


 2  completed State form from the Georgia Department of


 3  Revenue Alcohol and Tax Control Unit.  I don't know


 4  that that's something that we require but I don't see


 5  us requiring them to complete a State form being a bad


 6  thing.


 7            ATTORNEY WEED:  Well, I suppose it all


 8  depends on what the State form entails.  That's not
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 9  usually language that I find in most of these


10  ordinances, however, I can certainly get a copy of the


11  form and we'll see what they're asking for.


12            COUNCILMEMBER ALEXANDER:  It's Personnel


13  Statement Form ATT-17, State of Georgia Department of


14  Revenue Alcohol and Tax Control Unit.


15            ATTORNEY WEED:  By the way, that may already


16  be required for their State license, and you ordi-


17  narily get your local license first before you get


18  your State license.


19            COUNCILMEMBER ALEXANDER:  They must require


20  proof that they are going to get their State license


21  before they issue the local.  Maybe that's what


22  they're doing.


23            ATTORNEY WEED:  I will look at the form and


24  get back to you.


25            MAYOR JENKINS:  Anymore discussion?�                                                       66
 1            MR. SHINN:  If I could make just a quick


 2  comment or an observation?


 3            MAYOR JENKINS:  Very quick.


 4            MR. SHINN:  Yes, sir.


 5            In reading this, it almost seemed like --


 6  And I don't know if the person who initially developed


 7  this envisioned a strip club or like a roadside bar


 8  where you have lots of bad stuff going on.  That's


 9  what I felt when I was reading it.


10            And I think the problem is there are a lot


11  of businesses that are very, very removed from that


12  type of business, including mine, and I think it


13  should be reworded or at least considered to
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14  accommodate my concerns.


15            MAYOR JENKINS:  Thank you.


16            Call the roll, please.


17            CLERK BLACKMON:  Councilmember Alexander?


18            COUNCILMEMBER ALEXANDER:  Yes.


19            CLERK BLACKMON:  Councilmember Bates?


20            COUNCILMEMBER BATES:  Yes.


21            CLERK BLACKMON:  Councilmember Fleming?


22            COUNCILMEMBER FLEMING:  Yes.


23            CLERK BLACKMON:  Councilmember Pittman?


24            COUNCILMEMBER PITTMAN:  Yes.


25            CLERK BLACKMON:  Councilmember Roche?�                                                       67
 1            COUNCILMEMBER ROCHE:  Yes.


 2            CLERK BLACKMON:  Councilmember Spangler?


 3            COUNCILMEMBER SPANGLER:  Yes.


 4            MAYOR JENKINS:  Okay.  Item number 5, Pam.


 5            COUNCILMEMBER FLEMING:  Yes, sir.  Item


 6  number 5 is amending the alcohol ordinance.  We


 7  presently have this as Section 3-270 in our City Code


 8  of Ordinances.


 9            There are 46 alcohol establishments in the


10  city of Doraville, and our Police Department did an


11  outstanding job in regards to underage sale or


12  possibly not identifying through the person's driver's


13  license.  And of the 46 establishments, I believe it


14  was 15 or 16, 16 establishments violated the identi-


15  fication where they did not ask for the I.D.


16            Now, we presently have a fine, an immediate


17  fine of $1,000.  But we go on to say in our ordinance
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18  3-270 that on the first violation, those people are


19  going to come to us and we are going to give them a


20  30-day consecutive suspension in their license, so for


21  those 30 days, they are not going to be able to sell


22  any alcohol.  And that's, you know, the nice


23  restaurants or whatever the case might be.


24            And this economy is what I'm thinking about


25  at this time.  30 days without that possibility of�                                                       68
 1  selling alcohol, that would put them out of business.


 2            Our second violation is if it was another


 3  employee, for instance.  Second violation, and that's


 4  in lifetime.  We don't even have it in this ordinance


 5  that it is in a one-year period or a six-month period.


 6  It's lifetime.  If you get a second offense, your


 7  business license -- your alcohol permit is taken away,


 8  it's revoked and you never get it back again.


 9            Now, I am not an advocate for selling to


10  minors or not asking for your I.D.  Don't take me


11  wrong.  I'm thinking about that.  I feel that this


12  particular ordinance that we presently have in effect


13  is again too strict.


14            Mr. Bates and I have both gone back and


15  forth in regards to charting it out for a five-year


16  period or a four-year period, and I think I came to


17  the conclusion I think that we were making it a little


18  too difficult in regards to putting that in an


19  ordinance.


20            And Mr. Bates, I will leave that up to you.


21  But I think to try to narrow it down, that we should


22  first of all put the additional penalty besides the
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23  $1,000, okay, put it within a one-year period.  If you


24  have an offense in a one-year period, then your


25  additional fine is da-da-da-da; not in a lifetime,�                                                       69
 1  that they've lost their permit for the entire


 2  lifetime.


 3            So that's the first thing I want to address.


 4  I really do believe that we need to put a time frame


 5  in there.


 6            COUNCILMEMBER SPANGLER:  What was your


 7  thoughts on the time that they would not be allowed to


 8  sell alcohol the first time?


 9            COUNCILMEMBER FLEMING:  First time?  At this


10  particular moment, I would make a proposal of no


11  suspension on the first one; on the second offense, a


12  30-day suspension or 30-day community service; and


13  then the third time within a year, they've lost their


14  license.


15            COUNCILMEMBER PITTMAN:  And Ms. Fleming, I


16  very respectfully disagree with you on that.


17            I do agree that we do need to put a time


18  frame in there of when they can possibly reapply for a


19  license, but this was set in place because the past,


20  what we had was not strict enough, and they were


21  continuously doing this.


22            And I would like to see it stay as-is, but I


23  do agree that we need some clarity on if it's revoked,


24  when, and give them the opportunity to possibly


25  reapply -- not be forever.�                                                       70
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 1            COUNCILMEMBER BATES:  Well, I'm going to


 2  respectfully disagree with both of you.


 3            COUNCILMEMBER PITTMAN:  Okay.


 4            COUNCILMEMBER BATES:  I do think that for a


 5  first-time offender, we need to send a very clear


 6  message, and I think that needs to be a very substan-


 7  tive message that we take this very seriously about


 8  serving to underage individuals.


 9            The 30-day suspension, in retrospect, I


10  think is probably much too severe.  I would be


11  amenable to a 15-day, first-time offender.


12            I am frustrated at our -- when we passed


13  this ordinance, that we didn't look at the time frame


14  for a second offense.  And to use Mr. Shinn, because


15  he's here for us, if at the Buford Highway Farmer's


16  Market, an employee sold to an underage individual


17  today and they were caught, they would get their


18  suspension, and 30 years from now, if they sold to an


19  underage person again, they would lose their license


20  under this ordinance.


21            There is no window of probation.  It is a


22  lifetime sentence or two-strikes-and-you're out no


23  matter how long the time is between offenses.  So I


24  think we need to look at that because to me if someone


25  makes a mistake, we all make mistakes, and we should�                                                       71
 1  be punished for mistakes that we made but we shouldn't


 2  be held liable for a mistake that was made five years


 3  ago or 10 years ago.  There's a window of probation


 4  that I think needs to be put in place.
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 5            If someone sells to an underage person, both


 6  stings within a year, I don't have much sympathy for


 7  you because you didn't learn your lesson the first


 8  time.


 9            But I think we need to look at this and be a


10  little bit more understanding and set some parameters


11  on when that revocation takes place, because certainly


12  there are instances where it's warranted and justified


13  but not a second offense with no sunset on it.  So


14  that's . . .


15            COUNCILMEMBER PITTMAN:  And Mr. Bates, I


16  agree with the latter part of that but I still feel


17  that we need to stick with 30 days.  That's just my


18  thoughts.


19            COUNCILMEMBER SPANGLER:  And if you'll check


20  with the other municipalities.  Have you, Mr. Bates?


21            COUNCILMEMBER BATES:  I have not.


22            COUNCILMEMBER SPANGLER:  Years ago, it was


23  two weeks, it was a two-week suspension around the


24  county.


25            ATTORNEY WEED:  It's all -- I mean they're�                                                       72
 1  everywhere.  I do a lot of this type of law, and the


 2  jurisdictions are all over the board.


 3            COUNCILMEMBER SPANGLER:  And what is the


 4  most common, Murray?


 5            ATTORNEY WEED:  The most common that I have


 6  seen would be done in one-year blocks of time, three


 7  strikes you're out.


 8            COUNCILMEMBER SPANGLER:  That -- that --
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 9            ATTORNEY WEED:  First offense, you know --


10            COUNCILMEMBER SPANGLER:  How many days?


11            ATTORNEY WEED:  -- would usually be some


12  sort of a financial penalty; second offense would be,


13  you know, 30-day suspension; third offense would be


14  revocation.


15            A lot of the communities I've seen actually


16  put people on probation, too; therefore, that handles


17  in part one of Councilman Bates' concerns, that if


18  you're on -- during your one-year license period for


19  2010 and you have one offense in January, then you


20  could be placed on probation for it; if it's something


21  more severe, even if it is a first offense, then the


22  second offense the same year might warrant revocation.


23            So I've seen some communities have got a


24  probation option, too, in addition to revocation and


25  suspension.�                                                       73
 1            What the law says is you can do -- you know,


 2  alcohol beverage regulation is one of those things


 3  that the local governments can do whatever they want


 4  to, pretty much, up to a maximum fine of -- up to a


 5  maximum application fee of $5,000.


 6            But the statute as far as qualifications,


 7  punishments, et cetera, they're pretty wide open.


 8            COUNCILMEMBER SPANGLER:  I agree with


 9  Mr. Bates on the two-week suspension for the first


10  time; 30 days, second time; and then the third time


11  within a year, loss of license.


12            But I think if you make it 30 days like we


13  presently have it, it's a hardship, like Ms. Fleming
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14  said, on these restaurants and on these supermarkets


15  or convenience stores.  We lose a lot of revenues.  Or


16  we lose a lot of revenues when they don't have the


17  sales.  And they not only lose sales on the alcohol.


18  Since the people can't buy the alcohol, they're not


19  going to be buying anything else; they're going to be


20  going somewhere else, and maybe even out of the city


21  or out of the county.


22            So I agree with Mr. Bates on the two weeks


23  for the first offense, 30 days for the second offense,


24  and then third offense, termination of license.


25            COUNCILMEMBER ALEXANDER:  I have some�                                                       74
 1  questions and comments.  And again, I'm not putting


 2  you on the spot by reviewing other municipalities'


 3  works.  But why do we have to have a definitive number


 4  of days?


 5            This particular ordinance has "time shall


 6  not exceed three days," "time shall not exceed 60


 7  days," and they give their council the flexibility to


 8  issue the punishment.


 9            ATTORNEY WEED:  There's no legal requirement


10  for a mandatory number of days.


11            COUNCILMEMBER ALEXANDER:  Okay.  Further, I


12  had discussed an idea with Captain Atkinson and a


13  business owner.


14            Is there any requirement that it be consecu-


15  tive days?


16            ATTORNEY WEED:  No.


17            COUNCILMEMBER ALEXANDER:  Because I under-
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18  stand if we did a restaurant, that you take away their


19  alcohol sales for two weeks straight, what an impact


20  it would have on their business.


21            So my idea was to force them in writing in


22  some type of legal agreement for them to come back to


23  us and say, "Okay.  We've analyzed our business.  This


24  is our slowest day," and so for 14 Tuesdays, they're


25  not allowed to sell alcohol or something like that so�                                                       75
 1  that it does impact them but it doesn't impact them


 2  all at once.


 3            That was just another idea, trying to be a


 4  little bit more business friendly.


 5            COUNCILMEMBER ROCHE:  Actually, I like both


 6  ideas.


 7            Well, the thing about picking a day, I'm


 8  not . . .


 9            This is a difficult question.  I don't think


10  anyone up here, you know, says it's great to go out


11  and sell alcohol to minors.


12            I have a question, a quick question.


13  There's some confusion.  Were any of these citations


14  strictly for not requesting identification, not


15  carding somebody?


16            CHIEF ATKINSON:  Some establishments did not


17  request I.D. and some requested I.D. and looked at it


18  and still served.


19            COUNCILMEMBER ROCHE:  Okay.  But what I'm


20  getting at is were all the offenses, that they


21  actually did serve to a minor?


22            CHIEF ATKINSON:  Yes.
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23            COUNCILMEMBER ROCHE:  Okay.  So it was never


24  a situation where you didn't card me and -- well, I


25  guess would you have (inaudible). . . Okay.  That�                                                       76
 1  makes sense.  I just wanted to make sure we had that


 2  clear because there's been some talk about that.


 3            It seems reasonable.  I like the idea of the


 4  15 days but I also like the idea of the up to 15 days.


 5  Everyone makes mistakes; I make mistakes.


 6            I'm concerned at the way our law is written


 7  now.  Basically it's a capital punishment, because


 8  there are so many businesses, particularly in the


 9  current environment, the current economy, if you give


10  them a 30-day suspension, it would effectively put


11  them out of business, and I think that that's way too


12  rough.


13            I like the idea of saying first offense, a


14  thousand dollars and up to 15 days' suspension; second


15  offense would be -- I guess the maximum is the


16  thousand dollars and up to a 30-day suspension, and


17  then the third offense would be up to revocation.


18            Would that be a good basis to begin the


19  discussion?


20            ATTORNEY WEED:  And can you do that?  Yes.


21            My only caveat would be, you know, just


22  remember you have to be judicious.  In other words,


23  when you have these hearings, you have to put on the


24  record what is it about the evidence that made Joe


25  Smith's business more compelling or a lesser�                                                       77
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 1  punishment for the same offense than somebody else's.


 2  That's what judges do all the time, but you just have


 3  to be very careful about that.


 4            COUNCILMEMBER ROCHE:  Well, if we're going


 5  to put a time frame on this, if we're going to say


 6  this is within a one-year period, well, so a year goes


 7  by and then here they are again.  Well, in one


 8  situation, maybe they've never had this violation


 9  before whereas someone else had exactly the same


10  violation 367 days ago so you're going to nail them


11  with the 15 days.  You see what I'm saying?


12            ATTORNEY WEED:  And you can legally make


13  those distinctions.


14            COUNCILMEMBER ROCHE:  Right.


15            ATTORNEY WEED:  I want to stress, though,


16  that you want to be careful and you're going to have


17  to measure the evidence on the record and what your


18  reasoning was when you made those distinctions --


19            COUNCILMEMBER ROCHE:  Of course.


20            ATTORNEY WEED:  -- between those two


21  licenseholders.


22            COUNCILMEMBER PITTMAN:  And again, I stand


23  my ground.  I am not willing to budge on that.


24            I do agree that the businesses should not --


25  absolutely should not be penalized for a lifetime but�                                                       78
 1  we should come up with something, but I am not going


 2  to budge on what's already there.


 3            COUNCILMEMBER SPANGLER:  Let me ask you


 4  this, Mr. Weed:  Can we make it mandatory that these
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 5  businesses that have an alcohol license card every-


 6  body?


 7            ATTORNEY WEED:  Yes.


 8            COUNCILMEMBER SPANGLER:  No exceptions.


 9            ATTORNEY WEED:  (Nods head)


10            MAYOR JENKINS:  Let's go ahead and take a


11  five-minute break.


12                           - - -


13                      (Brief recess)


14                           - - -


15            MAYOR JENKINS:  We're still on item number


16  5.  Let's finish it up and then we'll see where we


17  are.  We started 15 minutes late so we're about on our


18  9 o'clock mark.


19            So let's finish item number 5, Pam.


20            COUNCILMEMBER FLEMING:  We've had much


21  discussion.  I'll just go ahead and make a motion.


22            I'd like to make a motion to amend Section


23  3-270 -- one second here, I'll give you the proper --


24  I'm sorry.


25            I'd like to make a motion to amend Section�                                                       79
 1  3-270(d) as in David to read on the alcohol


 2  violations, selling to minors and/or not asking for


 3  I.D., that the first violation be up to a 15-day


 4  suspension, that the second violation be up to a


 5  30-day suspension and that the third violation within


 6  one year -- and all of those were within one year --


 7  that on the third violation, the license would be


 8  revoked for a period of one year.


Page 67







SEPT8[1]
 9            ATTORNEY WEED:  Now, bear in mind, you've


10  limited your motion only to sales to minors, and I


11  don't know if you intended to do that, because right


12  now, everything else would stay the same with regard


13  to every other offense that's committed.


14            COUNCILMEMBER FLEMING:  I'm sorry?


15            ATTORNEY WEED:  The way you worded your


16  motion, you limited the penalty change for application


17  only to sales to minors.


18            So if the manager of a business committed a


19  felony offense let's say on the property by taking a


20  liquor bottle and hitting somebody in the head in


21  anger and killed them, that business could still get a


22  license.  And you may have intended that, but you've


23  only changed the penalty for one narrow subset and


24  that's only for sales to minors, and I don't know if


25  you meant to do that.  I'm asking.�                                                       80
 1            COUNCILMEMBER FLEMING:  In regards to


 2  Section 270, Mr. Weed, it contains all of those items;


 3  correct?


 4            ATTORNEY WEED:  Well --


 5            COUNCILMEMBER ROCHE:  Well, but the way you


 6  said it --


 7            ATTORNEY WEED:  -- currently 270 --


 8            COUNCILMEMBER FLEMING:  Okay.  I would like


 9  to amend my motion.


10            I'd like to make a motion to amend Section


11  3-270 (d) to read:  The first violation, the alcohol


12  license will be suspended for up to 15 days; the


13  second violation, will be suspended up to 30 days; and
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14  the third violation the license will be revoked for


15  one year.


16            COUNCILMEMBER ROCHE:  And those will be --


17            COUNCILMEMBER FLEMING:  And these are within


18  a period of one year time.


19            COUNCILMEMBER ROCHE:  I'll second that.


20            COUNCILMEMBER SPANGLER:  What about the


21  fines?  Do we need to --


22            COUNCILMEMBER FLEMING:  No.  The fines are


23  in 3-272, and we had already corrected that to $1,000.


24            COUNCILMEMBER SPANGLER:  Okay.


25            ATTORNEY WEED:  And I think that's a great�                                                       81
 1  motion.


 2            The only other question I guess would be,


 3  when you say one year, are you thinking about a


 4  licensing year?


 5            COUNCILMEMBER FLEMING:  From the date of


 6  offense.


 7            ATTORNEY WEED:  So 12 months from the date


 8  of offense.


 9            COUNCILMEMBER FLEMING:  Yes, sir.


10            COUNCILMEMBER PITTMAN:  And they can reapply


11  for a license.


12            I mean we reinstate so they can serve


13  alcohol at the end of that date.


14            COUNCILMEMBER FLEMING:  They would have to


15  reapply.


16            COUNCILMEMBER PITTMAN:  Exactly.  That's


17  what I'm asking.
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18            ATTORNEY WEED:  Right.


19            COUNCILMEMBER PITTMAN:  Reapply or -- is it


20  automatically they got to go back and reapply?


21            ATTORNEY WEED:  Well, if they got the maxi-


22  mum punishment, they'd have to reapply --


23            COUNCILMEMBER PITTMAN:  Okay.


24            ATTORNEY WEED:  -- completely.


25            COUNCILMEMBER BATES:  Ms. Fleming, may I�                                                       82
 1  make a friendly to your motion, that the suspension


 2  read consecutive days versus just 15 days or up to 15:


 3  so it would read, "License shall be suspended for a


 4  period of up to 15 consecutive days," and then "up to


 5  30 consecutive days?"


 6            COUNCILMEMBER FLEMING:  Before I answer your


 7  friendly motion --


 8            Ms. Alexander, in your research with the


 9  other items --


10            I'm sorry.  Were there anybody else on this


11  for discussion, Mayor, on the sign-up?


12            COUNCILMEMBER BATES:  Yeah.  Are there


13  people signed up?


14            MAYOR JENKINS:  Yes.  Before you finish the


15  motion --


16            COUNCILMEMBER FLEMING:  Yeah, I guess.


17            So Ms. Alexander, in your research, were


18  there other cities that did not have consecutive days?


19            COUNCILMEMBER ALEXANDER:  This particular


20  ordinance reads, "First suspension in a 12-month


21  period of time shall not exceed 30 days."  It does not


22  say consecutive days.
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23            MAYOR JENKINS:  At one time, I believe -- in


24  reference to that, I believe at one time, we did let


25  the people take it two or three days a week on their�                                                       83
 1  off days or one day a week on their off days.


 2            I'm saying at one time we have done that.


 3  I'm not saying we want to do it.  We have done it.


 4            COUNCILMEMBER ROCHE:  So to prevent that, we


 5  would want to add the word "consecutive days."


 6            MAYOR JENKINS:  So if you want to put


 7  consecutive, that'll put a stop to it.


 8            COUNCILMEMBER BATES:  Well, and this is


 9  going to be a question for Captain Atkinson.


10            On an enforcement of such an ordinance --


11  I'll give you two hypotheses:  one that Ms. Alexander


12  raised, and that was the business chooses to take 15


13  consecutive Tuesdays versus 15 consecutive days.  Are


14  there pros and cons on the enforcement from a manpower


15  standpoint, from a tracking standpoint, either of


16  those?


17            CHIEF ATKINSON:  I don't think so.  We just


18  need to know which days.  I mean we would have to know


19  exactly which days, because we're going to have to


20  check it no matter what, whether they're consecutive


21  or whether they're every other or whatever you choose


22  to pass.  So we will still have to . . .


23            COUNCILMEMBER BATES:  I am personally


24  inclined, based upon reducing this from 30 down to an


25  up-to-15, if we allow them under this scenario to�                                                       84
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 1  chose the days that they are suspended, it weakens the


 2  intent.


 3            And I will go back to my position that the


 4  first offense needs to be a very firm don't-ever-do-


 5  this-again offense.  So if you will, I would ask that


 6  you add "consecutive days" as a friendly to your


 7  motion.


 8            COUNCILMEMBER FLEMING:  So moved.


 9            COUNCILMEMBER ROCHE:  I'll still second it,


10  the amendment.


11            MAYOR JENKINS:  Okay.  We have --


12            CHIEF ATKINSON:  Could I say one additional


13  thing?


14            MAYOR JENKINS:  Yes.


15            CHIEF ATKINSON:  If you go with consecutive


16  days or if you don't go with consecutive days, could


17  we just have something, Mr. Weed, that it starts this


18  day and ends this day, so they know, so when we show


19  up there is no confusion --


20            COUNCILMEMBER ROCHE:  Right.


21            CHIEF ATKINSON:  -- they have signed or they


22  are fully aware?


23            ATTORNEY WEED:  Yeah.  I mean it is required


24  that if Council punishes some entity, there will be a


25  hearing, and they will be issued something in writing�                                                       85
 1  saying, you know, "This is the punishment" after the


 2  hearing, and it begins on blank day and will end on


 3  blank day.  So you would definitely have a copy of


 4  that because your people are going to serve it to
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 5  them.


 6            COUNCILMEMBER ROCHE:  Well, selling alcohol


 7  during a period of your alcohol license being


 8  suspended is a violation which would trigger the next


 9  step potentially, so --


10            ATTORNEY WEED:  Correct.


11            COUNCILMEMBER FLEMING:  And also Section (e)


12  of this ordinance indicates that a 12 by 12 sign --


13            COUNCILMEMBER ROCHE:  Right.


14            COUNCILMEMBER FLEMING:  -- is to be placed


15  at the establishment with the dates of suspension


16  included.  So we're addressing that already.


17            COUNCILMEMBER ALEXANDER:  I have some


18  additional questions.


19            How long does it take to get an alcohol


20  license in our city?


21            CLERK BLACKMON:  Within a week if they have


22  all their documentation.  It depends on whether --


23            COUNCILMEMBER ALEXANDER:  So if a certain


24  person -- Maria Alexander's the designee, and I am the


25  one that is suffering the punishment, can my brother�                                                       86
 1  come in and get a license?


 2            ATTORNEY WEED:  Yes.


 3            COUNCILMEMBER ALEXANDER:  Okay.  So I could


 4  be under punishment and my address on Buford Highway


 5  could not be selling alcohol; but I could call my


 6  brother, he could come over here and get a license and


 7  he could start selling alcohol at the same location


 8  the next day.
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 9            ATTORNEY WEED:  It depends, but the answer


10  generally is yes.


11            COUNCILMEMBER ALEXANDER:  Okay.


12            ATTORNEY WEED:  And bear in mind, what sin


13  did your brother commit?  He's only committed the sin


14  of being related to you, and no one should be --


15            COUNCILMEMBER ALEXANDER:  He would agree --


16            ATTORNEY WEED:  -- punished for that.


17            COUNCILMEMBER ALEXANDER:  -- that is a sin,


18  probably.


19            ATTORNEY WEED:  But in all seriousness, you


20  know, if your brother and you were partners in the


21  business, he would be prevented from changing the


22  licensing into his name alone.  But if he's unrelated


23  to the business, then yes, he could do that.


24            COUNCILMEMBER PITTMAN:  And that's what was


25  occurring before.�                                                       87
 1            ATTORNEY WEED:  I have no doubt, no doubt.


 2            But bear in mind, though, that if the


 3  brother comes in and starts the business, he is


 4  required by law -- And he is signing forms, so, you


 5  know, it's a felony to lie to the government.  But


 6  he's signing forms that are saying -- He's got to


 7  identify everybody who gets a share out of the


 8  business.  It's required.  So if he's paying


 9  Ms. Alexander anything out of the business, he's


10  committing an offense, and he can also be prosecuted


11  for that and he could lose the license in his name as


12  well.


13            But if he's -- although he is related to her
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14  and he just takes it upon himself to do that, you


15  know, he just -- he can't give her any money out of


16  it.  He could still hold the license in his own name.


17            MAYOR JENKINS:  Anymore questions at the


18  table?


19                           - - -


20                       (No response)


21                           - - -


22            MAYOR JENKINS:  We have some people that


23  have signed up.


24            Mr. Shinn, do you want to say something


25  else?�                                                       88
 1            MR. SHINN:  Yes, sir.


 2            MAYOR JENKINS:  Make it short, please, sir.


 3            MR. SHINN:  Yes, sir.


 4            As of the last comments, I have no objection


 5  to that.  And in fact, I think it's better.  I agree


 6  that the first violation should be strong enough to


 7  send a clear message.


 8            Give you a relation.  When I was a kid -- I


 9  don't think you can do this anymore, but, you know,


10  when I got into trouble, my dad spanked me pretty


11  hard, and I got the message very loud and clear.  And


12  the idea I think is to send a message with punishment


13  that is significant enough that actually hits your


14  pocketbook, where they really consider what steps they


15  need to take to take preventive action in the future.


16            But I think what you also don't want to do


17  is to create a situation where somebody can too easily
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18  lose their license while they're still trying to make


19  those corrective measures.


20            So as it had been discussed so far, I don't


21  see any problem with it.


22            One thing that occurred to me, as Mr. Weed


23  had mentioned, it seems like if there's some flexi-


24  bility built into the punishment -- in other words,


25  you have up to a certain number of days, whether it's�                                                       89
 1  minimum to maximum number of days and whether that


 2  includes a fine and/or that that actually --


 3            I think the flexibility is good because not


 4  all cases will be the same, not all businesses will be


 5  the same, not all circumstances are the same.  You


 6  could have a business that tries very, very hard to


 7  comply with this law, and a mistake or a bad employee


 8  caused them to have a violation.  You could have a


 9  business that really flagrantly really doesn't care,


10  and when they get an inspection, they just got lucky


11  and they missed -- you know, they missed the


12  violation.


13            So having that flexibility I think is good,


14  but I think what it does imply is that the City


15  Council or whichever body or the City Attorney, I'm


16  not sure, has to make some judgment when the person


17  who is being suspended or for suspension or revocation


18  comes up.  You have to listen to what they say, and


19  what is their story, what are the things that they've


20  tried to do to prevent this type of thing from


21  happening?


22            COUNCILMEMBER FLEMING:  Thank you.
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23            COUNCILMEMBER ROCHE:  Thank you.


24            MAYOR JENKINS:  Tom Hart?


25            MR. HART:  I think the key word here is�                                                       90
 1  "reasonable" on both the previous topic as well as


 2  this alcohol beverage ordinance.


 3            I know several of these people that own


 4  these restaurants and taverns and stuff and even a few


 5  of the C-stores are highly dependent on beer sales to


 6  attract customers, and to be going for 30 days without


 7  a license, particularly in this economy, will


 8  basically put them out of business.  So I call for


 9  reasonableness.


10            We had a three-strikes law originally that


11  was passed when I was on the Council, and it seemed to


12  work.  And all of a sudden we got crazy and just


13  decided it was two strikes and then we were going to


14  put $2,500 fines, and we started -- the punishment


15  just escalated.  And we had people that were shot and


16  killed in parking lots and we were giving the license


17  back in 15 days or the ownership where members of the


18  family would change.  And the law was written for two


19  different people.  It was written and punished for


20  these wild west bars we had in the city of Doraville,


21  and then family restaurants that were -- you know,


22  that caused no trouble whatsoever were paying the


23  price.


24            You have to think about these restaurants


25  you're dealing with.  I mean Baldino's.  We're talking�                                                       91
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 1  about Monterrey's.  These people are family


 2  businesses, and occasionally people make mistakes.  So


 3  three strikes -- I think three strikes in one year is


 4  a little freebie.  I think maybe two years may be


 5  advisable.


 6            And the other thing, in the court system


 7  when these people are given these tickets, I mean it's


 8  sort of like this dealmaking process where it's a


 9  thousand dollar fine.  It was $2,500 and they have


10  taken it back to down a thousand dollars.


11            It's really $500, because you'll get 16


12  tickets.  And they'll all go to court, they all line


13  up, and then they go through the solicitor's office


14  and it's called let's-make-a-deal.  Well, it's a


15  thousand dollars if they argue in the court or it's


16  500 bucks if they just pay the guy.  So you end up


17  with this courtroom with 200 people there.  And


18  believe me, I had a lot of experience recently in


19  courtrooms.  It's going to be $500.  You end up in the


20  courtroom and there's four people trying to argue


21  their case.


22            So when you pass these things, think about


23  what you're doing.  Is it the wild west show you're


24  trying to get rid of or are you trying to keep


25  underage people from being sold alcohol or are we just�                                                       92
 1  trying to raise revenues, okay?  Is it about public


 2  safety or is it about these people that, in today's


 3  economy, are basically hanging on, you know, by the


 4  skin, whatever, whatever the analogy is currently?
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 5            And so three strikes, two years, you know.


 6  I'm not so much about the 15 days.  I mean I'd rather


 7  see the second strike be the sledge hammer, you know.


 8  You didn't know the first time but you sure as heck


 9  did know the second time.


10            So thank you.


11            MAYOR JENKINS:  Thank you, Tom.


12            Jimmy Cushman?


13            MR. CUSHMAN:  I agree with you on the motion


14  that you have right there and I appreciate y'all's


15  consideration for this.


16            MAYOR JENKINS:  Thank you.


17            Stuart Anderson?


18            MR. ANDERSON:  I pass.


19            MAYOR JENKINS:  Okay.  We got a motion and a


20  second on the table.  What was the motion?


21            CLERK BLACKMON:  She amended 3-270(d) --


22            MAYOR JENKINS:  Yeah, okay.


23            CLERK BLACKMON:  -- with the first violation


24  being 15 days and --


25            COUNCILMEMBER FLEMING:  Consecutive.�                                                       93
 1            COUNCILMEMBER SPANGLER:  Consecutive up to


 2  15 days.


 3            COUNCILMEMBER FLEMING:  Up to.


 4            CLERK BLACKMON:  Consecutive, yeah.


 5            COUNCILMEMBER FLEMING:  Up to 15 --


 6            CLERK BLACKMON:  And the second was


 7  consecutive 30 --


 8            COUNCILMEMBER FLEMING:  -- consecutive days.
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 9            CLERK BLACKMON:  -- and then the third was


10  revocation.


11            COUNCILMEMBER PITTMAN:  I mean this might be


12  a stupid question, but is there any way -- Because I


13  know when they came in here, some of them said yes,


14  they provided training in reference to this and some


15  of them said no, we just told them not to do it.


16            Is there any way to have them provide


17  training or proof of training of the employees?


18            ATTORNEY WEED:  Certainly.


19            COUNCILMEMBER PITTMAN:  Because I would like


20  to add that.  Would that be --


21            ATTORNEY WEED:  Hapeville actually required


22  every holder of an application to come to city-


23  sponsored training.  They literally had to come.  They


24  were given a copy of the ordinance.  They had to sign


25  for it and they had to sit through the city training�                                                       94
 1  on the ordinance and what it meant.


 2            COUNCILMEMBER PITTMAN:  I don't know how we


 3  would go about it, but I think that that's something


 4  we -- like I said, most of them just said no, we just


 5  told them.  There was no real training.  They signed


 6  -- you know, they signed nothing.


 7            That's just my thoughts.


 8            MAYOR JENKINS:  Leave your motion like it


 9  is?  That's the reason why I asked her to read the


10  motion.


11            COUNCILMEMBER FLEMING:  Well, Mr. -- Excuse


12  me, Mayor.


13            In regards to the character of the previous
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14  ordinance, not the penalties, the character of the


15  ordinance that you had drafted that we're now going to


16  be relooking at, would that not be part of that?


17            ATTORNEY WEED:  If you would like it to be,


18  yes.  You know, it's currently not in the -- it's not


19  a requirement in your existing ordinance.


20            On the next version I do with the main


21  changes, I could certainly include a training require-


22  ment.


23            COUNCILMEMBER ROCHE:  Okay.


24            COUNCILMEMBER PITTMAN:  I'm fine with that,


25  as long as it's there somewhere.�                                                       95
 1            COUNCILMEMBER ALEXANDER:  But we don't have


 2  that city -- we don't have that training.


 3            COUNCILMEMBER PITTMAN:  That's what I'm


 4  saying.  I'm not sure how we would go about that.


 5            COUNCILMEMBER ROCHE:  Yeah.


 6            COUNCILMEMBER PITTMAN:  We would have to --


 7            ATTORNEY WEED:  Well, you know, I'm not


 8  looking for work, but the way Hapeville did it -- and


 9  bear in mind, at the time that we did it this way, I


10  was a full-time employee.


11            To give you a very limited background,


12  Hapeville was the wild, wild west.  Council became


13  very tired of that.  They literally had one business


14  that shut the town down on weekends.  You couldn't


15  park a car, you couldn't drive down Main Street.  So


16  they rewrote the entirety of their alcohol beverage


17  ordinance and made it extremely strict and they
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18  mandated training for all of the licenseholders.  So


19  we had everybody from the Hilton down to, you know,


20  Mom's Liquor Store.  They all had to come to training,


21  and I'm the one that trained them on the ordinance.


22  They all had to sign for the ordinance, sign an


23  affidavit that they'd been to the training, and, you


24  know, when they came up for review, there were no


25  excuses.�                                                       96
 1            COUNCILMEMBER PITTMAN:  Right, and --


 2            ATTORNEY WEED:  And they shut a lot of


 3  businesses down, but that's what they wanted to do


 4  there.


 5            COUNCILMEMBER PITTMAN:  And in the event


 6  they do not participate in that?


 7            ATTORNEY WEED:  Shut 'em down.


 8            COUNCILMEMBER PITTMAN:  Okay.


 9            MAYOR JENKINS:  Susan, I'm going to give you


10  a chance to say briefly --


11            MS. CRAWFORD:  I didn't sign up but --


12            MAYOR JENKINS:  -- and that's it.


13            MS. CRAWFORD:  Susan Crawford, Oakcliff.


14            I think that we all agree underage drinking


15  is a serious problem, and as a mother of three


16  daughters, I know this all too well, and there has to


17  be accountability.


18            But in the case of, for example, Mr. Shinn,


19  if he instructs his employees -- and he has hundreds


20  of employees -- to card underage -- well, card anybody


21  who wants to drink, and one of his employees is having


22  a bad day or, you know, isn't paying attention, is
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23  that employee not the one who should be held


24  accountable at least on the first offense?


25            Are we kind of shooting ourselves in the�                                                       97
 1  head by shutting down the responsible business owner


 2  for something that one of his employees does?  Just a


 3  thought.


 4            COUNCILMEMBER BATES:  My response would be


 5  the employee would be held accountable, and that would


 6  be by the business owner.


 7            MAYOR JENKINS:  Mr. Shinn, you've already


 8  had your time, sir.


 9            MR. SHINN:  I know.  I'm sorry, sir.  I know


10  it's overbearing but it related to what the group was


11  talking about.


12            I actually had the privilege of having


13  violated --


14            THE REPORTER:  Mr. Shinn --


15            MAYOR JENKINS:  You're going to have to come


16  up.


17            MR. SHINN:  Certainly.


18            I was hoping maybe this might be useful.  I


19  have actually violated this ordinance four-and-a-half


20  years ago, and it actually -- when I got caught, it


21  made me real paranoid because, you know, I didn't


22  understand the full extent of what happened.


23            The server was a cashier.  She got ticketed


24  and fined, and there was an internal discussion as to


25  what we should do.  She was otherwise a perfectly fine�                                                       98
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 1  employee.  Never had a problem with her.  Well liked


 2  by everybody.  And they said, no, I can't fire her, I


 3  can't fire her.


 4            And we said, you know, the fine.


 5            She said, well, the fine, I was doing this


 6  on the job.


 7            No.  You did something we told you not to


 8  do.  That's your fault.


 9            And after that point, we had a -- I guess


10  you would call it a no-tolerance policy.  So the


11  cashier sells alcohol to -- doesn't card somebody and


12  sells alcohol to an underage; you're fired.  And


13  that's really the greatest sanction an employee can do


14  for -- an employer can do for an employee.


15            Secondly, most large grocery stores, the


16  current POS system as of several years ago can


17  incorporate a system by which an alcoholic beverage


18  item, if scanned, it will prompt you to input a date.


19  So there is some things built in.


20            Now, is that an absolute guarantor that it


21  can never happen?  No.  But you know, there are steps


22  and procedures you can incorporate and perhaps, with


23  some thought to this, you could even incentivize, that


24  would help prevent this behavior from happening in the


25  first place, which I think is what -- what everybody's�                                                       99
 1  goal ultimately is.


 2            But even -- I think our alcohol policy is


 3  pretty good, but I don't think it's foolproof.  I


 4  don't think there's a -- there's a possibility that I
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 5  could guarantee that it would never happen in the


 6  future -- if it was a parachute, I wouldn't jump out


 7  of a plane -- but, you know, I think it's pretty good.


 8  I don't want it to happen, and I want to try to do


 9  everything that is possible to keep it from happening.


10            They mentioned training.  There's actually


11  ServSafe, which is I think put on by the National


12  Restaurant Association, that has a course which I


13  think is both online and seminar-related if the -- if


14  it's too much of a burden for the city.  I think it's


15  around $40.


16            I think there's also a program called TIP.


17  It's also available within a comparable amount.  But


18  there are many, many things that a business owner can


19  do to help prevent these things from happening.


20            MAYOR JENKINS:  Thank you.


21            MR. SHINN:  And I'm --


22            COUNCILMEMBER ROCHE:  Thank you.


23            MR. SHINN:  -- very sorry for the speech.


24            MAYOR JENKINS:  Thank you.


25            COUNCILMEMBER FLEMING:  You know, that�                                                       100
 1  ServSafe might not be a bad idea instead of the


 2  fifteen --


 3            COUNCILMEMBER BATES:  ServSafe or TIPS.


 4            COUNCILMEMBER PITTMAN:  Uh-huh.


 5            MAYOR JENKINS:  The motion still stands.


 6            Call the roll, please.


 7            CLERK BLACKMON:  Councilmember Alexander?


 8            COUNCILMEMBER ALEXANDER:  Yes.
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 9            CLERK BLACKMON:  Councilmember Bates?


10            COUNCILMEMBER BATES:  Yes.


11            CLERK BLACKMON:  Councilmember Fleming?


12            COUNCILMEMBER FLEMING:  Yes.


13            CLERK BLACKMON:  Councilmember Pittman?


14            COUNCILMEMBER PITTMAN:  Yes.


15            CLERK BLACKMON:  Councilmember Roche?


16            COUNCILMEMBER ROCHE:  Yes.


17            CLERK BLACKMON:  Councilmember Spangler?


18            COUNCILMEMBER SPANGLER:  Yes.


19            MAYOR JENKINS:  Okay.


20            ATTORNEY WEED:  Mr. Mayor, I have one more


21  thing on this, which is you currently have character


22  qualifications for every type of license and you've


23  got them both for applicants and for employees, and I


24  didn't know if you were comfortable with the character


25  qualifications that you've got or if you wanted to�                                                       101
 1  create some form of statutory limitation that, you


 2  know, might make it more palatable.


 3            I'm throwing out there, for a misdemeanor


 4  offense, you'd go back two years; for felonies, you'd


 5  go back at least five or you could go back ten; crimes


 6  of moral turpitude -- those are more heinous crimes


 7  like child molestation, et cetera -- you might also


 8  want to go back five to ten years.  Those are just


 9  some ideas.


10            MAYOR JENKINS:  Thank you.


11            COUNCILMEMBER ROCHE:  Because right now, if


12  you get a speeding ticket you could lose your liquor


13  license.
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14            ATTORNEY WEED:  Well, we narrowed it --


15            Well, right now, that's correct; yes, sir.


16            The draft ordinance I did narrowed it down


17  to it had to be somehow related to narcotics, the


18  traditional --


19            COUNCILMEMBER ROCHE:  Right.


20            ATTORNEY WEED:  -- secondary negative


21  impacts of alcohol use.


22            COUNCILMEMBER ROCHE:  Yeah, but you're


23  talking about 3-13 . . . the first one you talked


24  about.  Right.


25            ATTORNEY WEED:  Right.�                                                       102
 1            COUNCILMEMBER ROCHE:  Yeah, I think that we


 2  were going to do that.


 3            MAYOR JENKINS:  Okay.


 4            COUNCILMEMBER ROCHE:  I just had a quick


 5  question now that we've changed this ordinance.


 6            I realize there are some people that are


 7  going to be coming to us on appeals.  Does the


 8  ordinance that we passed today apply to those people


 9  that are coming to us on appeals?


10            ATTORNEY WEED:  That's an interesting


11  question and it's a complicated answer.


12            If, for example, this were a zoning


13  ordinance and you wanted to have the advantage of


14  vested rights and then the Council changed the


15  ordinance on you, if you had your information and


16  application in prior to the effective date of the


17  ordinance, then your rights would be vested in the
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18  existing ordinance.


19            What you're worried about doing is creating


20  what's called an ex post facto law criminalizing or


21  punishing something today that when the event occurred


22  was legal.


23            In this situation, the penalties were


24  probably -- were much more severe then than they are


25  now, so I don't think we're going to have an ex post�                                                       103
 1  facto law problem.


 2            COUNCILMEMBER ROCHE:  Nobody's going to sue


 3  us, right, for that?


 4            ATTORNEY WEED:  You essentially lessened the


 5  penalties.  No, certainly not.


 6            COUNCILMEMBER ROCHE:  I think we're okay,


 7  then.


 8            ATTORNEY WEED:  You know, we haven't issued


 9  notices to anybody yet for the obvious reason we've


10  had these problems.  Citations have been issued but


11  they've been dealt with in the criminal court.


12            The next thing is the civil aspect of it,


13  and my take on it would be, let's get the ordinance


14  passed and we'd operate underneath the ordinance as


15  passed.


16            COUNCILMEMBER ROCHE:  Thank you.


17            COUNCILMEMBER FLEMING:  I need to ask Chief


18  Atkinson.


19            They have all gone to court; is that


20  correct?


21            CHIEF ATKINSON:  That is correct.


22            COUNCILMEMBER FLEMING:  And am I under-
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23  standing a possibility that they were not all given


24  the penalty of a $1,000 fine, or do you know that?


25            CHIEF ATKINSON:  No.  I do not know what�                                                       104
 1  their penalties were.


 2            I know that they either pled or were found


 3  guilty.  I don't think we had anybody that was not


 4  guilty, but I do not know their fines.


 5            COUNCILMEMBER PITTMAN:  But is there room


 6  there for negotiation?


 7            COUNCILMEMBER FLEMING:  See, I was reading


 8  this ordinance.  I'm like Ms. Pittman.  I was reading


 9  this ordinance as, by gosh, you're getting a $1,000


10  fine.


11            COUNCILMEMBER BATES:  Because it doesn't say


12  "up to."


13            COUNCILMEMBER FLEMING:  No.


14            COUNCILMEMBER BATES:  It just says "is


15  $1,000."


16            ATTORNEY WEED:  Can you create -- like the


17  federal system, can you create a mandatory fine that


18  is, you know, this is the mandatory fine but you don't


19  any discretion to go anything lower?  Yes, you could


20  do that.


21            Now, I'm not the solicitor and I have no


22  idea what happened when these people were found guilty


23  or pled, so I don't know what they got.  That's


24  between the solicitor and the judge.


25            COUNCILMEMBER BATES:  But if we set the law�                                                       105
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 1  at $1,000, how --


 2            ATTORNEY WEED:  And if you make that fine


 3  mandatory, then my opinion would be the judge would


 4  not have the -- would not be able to exercise


 5  discretion to lower it.


 6            COUNCILMEMBER ALEXANDER:  We were under the


 7  impression that it --


 8            ATTORNEY WEED:  They could simply find the


 9  person not guilty, though.


10            COUNCILMEMBER ALEXANDER:  -- was mandatory.


11            COUNCILMEMBER BATES:  Because it reads the


12  fine for any violation shall be.  Doesn't say --


13            COUNCILMEMBER FLEMING:  And if they're


14  getting off and then they're coming in -- I mean not


15  getting off.  They're getting a reduced fine.  And


16  they come in to us and we have the up to 15 days or up


17  to 30 days, and you've got somebody over here that got


18  a fine of two fifty and another one over here of


19  $1,000, we would never know it.


20            COUNCILMEMBER PITTMAN:  And I do know


21  they're given an option that if they go before the


22  judge, they might get fined the whole thing, but if


23  they choose to plea out, sometimes they get a lesser


24  fine for not doing that, just talking to the solici-


25  tor.�                                                       106
 1            ATTORNEY WEED:  And that's what most


 2  solicitors do.


 3            COUNCILMEMBER PITTMAN:  Right.


 4            ATTORNEY WEED:  And please bear in mind that
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 5  that's a good thing.  There are hundreds of cases that


 6  go through that court.  And if you take that authority


 7  away from the solicitor, you are hurting the city in


 8  my opinion --


 9            COUNCILMEMBER ROCHE:  So if you made it


10  mandatory --


11            ATTORNEY WEED:  -- because the solicitor --


12            COUNCILMEMBER ROCHE:  -- then every --


13            ATTORNEY WEED:  Two things the solicitor's


14  got to do:  one, seek the truth, and two, keep the


15  courts functioning.  So you know, if you take that


16  discretion away from the solicitor, then what you


17  might find is the judge could simply say not guilty.


18            COUNCILMEMBER PITTMAN:  And on certain ones


19  like this, could we not make it mandatory?  I mean I'm


20  not talking about everything.


21            ATTORNEY WEED:  Absolutely.  You've got that


22  right.


23            COUNCILMEMBER PITTMAN:  Because it defeats


24  the purpose.


25            ATTORNEY WEED:  You can make the fine manda-�                                                       107
 1  tory, and the judge would have no discretion in the


 2  sentencing and the solicitor would have no discretion


 3  in negotiating, and if the judge took a fancy, the


 4  judge could just say not guilty.


 5            COUNCILMEMBER ROCHE:  Which would basically


 6  mean, though, that in this case, I think you would


 7  have 14 trials versus however many.


 8            ATTORNEY WEED:  Yes.
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 9            COUNCILMEMBER ROCHE:  And I'm not saying --


10            ATTORNEY WEED:  That's a --


11            COUNCILMEMBER ROCHE:  -- that's good or bad.


12            ATTORNEY WEED:  -- distinct possibility.


13            COUNCILMEMBER ROCHE:  Sixteen trials.  Well,


14  why not?  You know, if I'm going to have to pay


15  anyway, I might as well take my chances.


16            ATTORNEY WEED:  That is correct.  You know,


17  if I were their lawyer, that's what I would tell them


18  to do.


19            COUNCILMEMBER ROCHE:  Yeah.


20            ATTORNEY WEED:  There's no why-not.  There's


21  no incentive not to eat up as much of the government's


22  time and money as you can.


23            COUNCILMEMBER ROCHE:  It's a tricky ques-


24  tion.


25            COUNCILMEMBER ALEXANDER:  I believe our�                                                       108
 1  intent when making the fine $1,000 was to hammer home


 2  the punishment.


 3            ATTORNEY WEED:  And you have every right to


 4  do that if that's your intent.


 5            COUNCILMEMBER FLEMING:  We were trying to


 6  hammer home the punishment at $2,500.


 7            COUNCILMEMBER BATES:  Right.


 8            COUNCILMEMBER ALEXANDER:  We didn't.


 9  Previous Council did that.  I don't think we did that.


10            COUNCILMEMBER FLEMING:  No.  I think we did


11  it.


12            COUNCILMEMBER ROCHE:  No.  We did it but --


13            COUNCILMEMBER FLEMING:  We did it and --
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14            COUNCILMEMBER ROCHE:  -- $2,500 wasn't


15  legal.


16            COUNCILMEMBER FLEMING:  -- had to reduce it


17  because Mr. Weed said that it wasn't allowed.


18            ATTORNEY WEED:  Well, Mr. Weed didn't say


19  that.  The legislature of the state of Georgia said


20  that.


21            COUNCILMEMBER BATES:  Well, I'm going to


22  make it very, very clear.  I'm going to make a motion


23  to amend 3-272 Penalties, the fine for any violation


24  shall be $1,000 mandatory.


25            COUNCILMEMBER FLEMING:  I second --�                                                       109
 1            COUNCILMEMBER ALEXANDER:  And I --


 2            COUNCILMEMBER FLEMING:  -- that.


 3            COUNCILMEMBER ALEXANDER:  -- will second


 4  that.


 5            COUNCILMEMBER ROCHE:  I would ask for a


 6  friendly amendment to say that that takes effect on


 7  September 9th.


 8            COUNCILMEMBER BATES:  Yeah.  I'll accept


 9  that.


10            COUNCILMEMBER SPANGLER:  And should we have


11  extended --


12            COUNCILMEMBER ROCHE:  Tomorrow.  That way --


13            COUNCILMEMBER SPANGLER:  -- this meeting,


14  Mr. Weed?


15                           - - -


16                  (Multiple overspeaking)


17                           - - -
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18            COUNCILMEMBER BATES:  I'm accepting


19  Mr. Roche's friendly that the fine for any violation


20  shall be $1,000 mandatory effective September 9, 2009.


21            COUNCILMEMBER ROCHE:  I'll second.


22            MAYOR JENKINS:  Okay.  You got the second.


23            COUNCILMEMBER PITTMAN:  And as Mr. Lowe --


24            MAYOR JENKINS:  Anymore discussion?


25            COUNCILMEMBER PITTMAN:  And I was just going�                                                       110
 1  to say, as Mr. Lowe just stated, we need to make sure


 2  that they get this in a timely manner up there so they


 3  will know.


 4            MAYOR JENKINS:  Well --


 5            ATTORNEY WEED:  I'll send a courtesy letter


 6  to the judge.


 7            MAYOR JENKINS:  Call the roll.


 8            CLERK BLACKMON:  Councilmember Alexander?


 9            COUNCILMEMBER ALEXANDER:  Yes.


10            CLERK BLACKMON:  Councilmember Bates?


11            COUNCILMEMBER BATES:  Yes.


12            CLERK BLACKMON:  Councilmember Fleming?


13            COUNCILMEMBER FLEMING:  Yes.


14            CLERK BLACKMON:  Councilmember Pittman?


15            COUNCILMEMBER PITTMAN:  Yes.


16            CLERK BLACKMON:  Councilmember Roche?


17            COUNCILMEMBER ROCHE:  Yes.


18            CLERK BLACKMON:  Councilmember Spangler?


19            COUNCILMEMBER SPANGLER:  Yes.


20            Well, I'd like -- if we're going to continue


21  on with the meeting or give the citizens an oppor-


22  tunity to speak, we need to extend the meeting.  We've
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23  gone over about 45 minutes.


24            MAYOR JENKINS:  Okay.  Do you want to --


25            COUNCILMEMBER SPANGLER:  My motion is to�                                                       111
 1  either extend the meeting or --


 2            MAYOR JENKINS:  Well, say one or the other.


 3            COUNCILMEMBER SPANGLER:  Well, let's extend


 4  the meeting to give the citizens an opportunity.


 5            COUNCILMEMBER ROCHE:  Well, let me make a


 6  quick motion.  I make a motion that we delete numbers


 7  8, 9 and 10 from the agenda.  That'll apply to next


 8  week's agenda -- the next agenda also.


 9            MAYOR JENKINS:  You're going to put it on


10  the next agenda?


11            COUNCILMEMBER ROCHE:  No.  I'm saying that


12  way --


13            COUNCILMEMBER PITTMAN:  He's taking it off.


14            COUNCILMEMBER ROCHE:  -- it's gone forever.


15            MAYOR JENKINS:  Okay.


16            COUNCILMEMBER BATES:  Well, if they're


17  yours, I think you can just take them off.


18            COUNCILMEMBER ROCHE:  Okay.  Well, consider


19  it -- make it so, whatever.


20            ATTORNEY WEED:  I'd actually prefer that you


21  vote on that.  I'm sorry.  In the past, you have --


22  now the agenda has been set, you've got a rule that


23  you if you had an item, you had to vote on it; take it


24  away --


25            COUNCILMEMBER BATES:  I'll second the�                                                       112
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 1  motion.


 2            MAYOR JENKINS:  Call the roll.


 3            CLERK BLACKMON:  Councilmember Alexander?


 4            COUNCILMEMBER ALEXANDER:  Yes.


 5            CLERK BLACKMON:  Councilmember Bates?


 6            COUNCILMEMBER BATES:  Yes.


 7            CLERK BLACKMON:  Councilmember Fleming?


 8            COUNCILMEMBER FLEMING:  Yes.


 9            CLERK BLACKMON:  Councilmember Pittman?


10            COUNCILMEMBER PITTMAN:  Yes.


11            CLERK BLACKMON:  Councilmember Roche?


12            COUNCILMEMBER ROCHE:  Yes.


13            CLERK BLACKMON:  Councilmember Spangler?


14            COUNCILMEMBER SPANGLER:  Yes.


15            COUNCILMEMBER ROCHE:  Thank you.  I can


16  always put them back on if . . .


17            MAYOR JENKINS:  Okay.


18            COUNCILMEMBER SPANGLER:  I want to make a


19  motion to extend the meeting until --


20            MAYOR JENKINS:  So the citizens can --


21            COUNCILMEMBER SPANGLER:  -- 10:00 -- 10:15


22  so the citizens will have an opportunity to make any


23  comments they wish to make.


24            COUNCILMEMBER ROCHE:  I'll second that.


25            MAYOR JENKINS:  Okay.  I would like to get�                                                       113
 1  the Police Department comments first.  Would that be


 2  all right?


 3            COUNCILMEMBER SPANGLER:  That's up to you,


 4  Mayor.
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 5            COUNCILMEMBER ROCHE:  Yeah, that's fine.


 6            MAYOR JENKINS:  You only got a -- what do


 7  you got?


 8            CLERK BLACKMON:  Can we vote on that first,


 9  please?


10            MAYOR JENKINS:  Yeah.  Excuse me.  Call the


11  roll.


12            CLERK BLACKMON:  Sorry.


13            Councilmember Alexander?


14            COUNCILMEMBER ALEXANDER:  Yes.


15            CLERK BLACKMON:  Councilmember Bates?


16            COUNCILMEMBER BATES:  Yes.


17            CLERK BLACKMON:  Councilmember Fleming?


18            COUNCILMEMBER FLEMING:  Yes.


19            CLERK BLACKMON:  Councilmember Pittman?


20            COUNCILMEMBER PITTMAN:  Yes.


21            CLERK BLACKMON:  Councilmember Roche?


22            COUNCILMEMBER ROCHE:  Yes.


23            CLERK BLACKMON:  Councilmember Spangler?


24            COUNCILMEMBER SPANGLER:  Yes.


25            CLERK BLACKMON:  Okay.  Sorry.�                                                       114
 1            MAYOR JENKINS:  Chuck, do you have something


 2  right quick?


 3            CAPTAIN ATKINSON:  Mayor, the only thing


 4  that I've got is I've got three bids here.  We need to


 5  get our air ducts cleaned.


 6            I've got some photographs of what these


 7  ducts look like in the Police Department.  I'll pass


 8  these around.  That's coming out into the dispatch
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 9  office right there inside, and we need to get those


10  cleaned as soon as possible if we may.


11            MAYOR JENKINS:  Do you want to pass the bids


12  around?


13            CHIEF ATKINSON:  We have three here.  I mean


14  I don't know where to pass them to (presenting).


15            COUNCILMEMBER BATES:  I've got Duct Man of


16  Atlanta.  Duct Man.


17            COUNCILMEMBER FLEMING:  Is this for also


18  cleaning the air conditioning units themselves as


19  well?  Air conditioning and heating?


20            CHIEF ATKINSON:  Just the ventilation.


21            COUNCILMEMBER FLEMING:  Okay.


22            MAYOR JENKINS:  How much is it?


23            COUNCILMEMBER BATES:  And Duct Man is eight


24  thousand six ninety-five.


25            COUNCILMEMBER FLEMING:  Eight thousand what?�                                                       115
 1  I'm sorry?


 2            COUNCILMEMBER BATES:  Eight thousand six


 3  ninety-five.


 4            MAYOR JENKINS:  How much is your duct man?


 5            COUNCILMEMBER PITTMAN:  I have Ductz Indoor


 6  and Professionals.  That's Ductz -- D-U-C-T-Z --


 7  Indoor and Professionals, and it's $6,910.


 8            COUNCILMEMBER ROCHE:  I have HVAC -- H-V-A-C


 9  -- Cleaning Technologies, and the price is $6,800.


10            COUNCILMEMBER SPANGLER:  Have we used any of


11  these companies before, Mr. Atkinson?


12            CHIEF ATKINSON:  I'm not sure which one we


13  used before.  Captain Brinkley worked on this and got
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14  these bids put together for us, so I'm not sure


15  exactly which one, but we have used -- we have had


16  them cleaned before, but I'm not sure which company.


17            COUNCILMEMBER ROCHE:  I will make a motion


18  that we accept the HVAC Cleaning Technologies bid at


19  $6,800 because it's the lowest bid.


20            MAYOR JENKINS:  Second?


21            COUNCILMEMBER PITTMAN:  Second.


22            MAYOR JENKINS:  Okay.  Call the roll.


23            CLERK BLACKMON:  Councilmember Alexander?


24            COUNCILMEMBER ALEXANDER:  Yes.


25            CLERK BLACKMON:  Councilmember Bates?�                                                       116
 1            COUNCILMEMBER BATES:  Yes.


 2            CLERK BLACKMON:  Councilmember Fleming?


 3            COUNCILMEMBER FLEMING:  Yes.


 4            CLERK BLACKMON:  Councilmember Pittman?


 5            COUNCILMEMBER PITTMAN:  Yes.


 6            CLERK BLACKMON:  Councilmember Roche?


 7            COUNCILMEMBER ROCHE:  Yes.


 8            CLERK BLACKMON:  Councilmember Spangler?


 9            COUNCILMEMBER SPANGLER:  Yes.


10            MAYOR JENKINS:  You got it?


11            CHIEF ATKINSON:  Yes, sir.


12            And one quick question.  Is it possible if


13  we need to do this a second time this year or within a


14  year, do I have to go back and get bids again or can I


15  use the same?


16            COUNCILMEMBER ROCHE:  It's over $5,000, so,


17  unless we modify the --
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18            MAYOR JENKINS:  Yeah.  Rebid it each time.


19            CHIEF ATKINSON:  Okay.


20            MAYOR JENKINS:  Anything else?


21            CHIEF ATKINSON:  No, sir, that's all.


22            I did want to report that -- the last


23  meeting, I did report that we were having a problem


24  with some perpetrator stealing the air conditioning


25  units off the top of the businesses.  That person has�                                                       117
 1  been caught.


 2            MAYOR JENKINS:  Good.


 3                           - - -


 4                        (Applause)


 5                           - - -


 6            CHIEF ATKINSON:  They were actually caught


 7  up in Gwinnett County, and we got word of it and we


 8  went and interviewed the gentleman, and he confessed


 9  to all of ours, and we ended up taking nine warrants


10  out on him as well.


11            COUNCILMEMBER ROCHE:  Oh.  So the shooting


12  did not happen in Doraville.


13            CHIEF ATKINSON:  No, sir.  No.  I'm glad it


14  didn't.


15            COUNCILMEMBER ROCHE:  We sent an e-mail to


16  the CVS, and they actually modified their web page.


17            MAYOR JENKINS:  Citizens' comments, three


18  minutes.


19            MS. CALVERT:  Ginny Calvert.


20            I am a member of the North Dekalb Senior


21  Connections, and I'm very proud to announce that Linda


22  Rollins has had the honor of being appointed to its
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23  board.


24            So Linda, we need to give you a big hand.


25                           - - -�                                                       118
 1                        (Applause)


 2                           - - -


 3            MAYOR JENKINS:  Who's next?


 4            MS. ROLLINS:  Thank you, Ginny.  It was an


 5  honor, a very, very nice honor.


 6            But what I wanted to do -- I'm Linda


 7  Rollins, Oakcliff Estates, and Senior Connections


 8  Board member.


 9            I wanted to invite everyone here and their


10  family to Community Connections Day.  This is going to


11  happen September the 26th at Senior Connections in


12  Chamblee from 11:00 a.m. till 3:00 p.m.  Bring your


13  friends, your family, children.  We're going to have


14  live music.  We're going to have activities for


15  children.  You will be able to tour the whole


16  facility, the kitchen, to see where we produce


17  thousands of meals a day.


18            Senior Connections has served Metropolitan


19  Atlanta since 1973 as a 501(c)(3) nonprofit organiza-


20  tion with programs and services designed to help


21  seniors age in their place, which would be in the


22  comfort of their own homes.  We do Meals on Wheels,


23  we do in-home care, we do transportation, we do home


24  repair and we do the senior centers.


25            I never would have been able to take care of�                                                       119
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 1  my mother at home for all these years that I did if it


 2  hadn't been for Senior Connections and their programs.


 3            Like I say, it is an honor to be on their


 4  board.  It's a three-year term.


 5            Please come see us on September the 26th and


 6  enjoy our facility and see what we have to offer, and


 7  I'll leave some of these brochures on the table out


 8  front.


 9            Thank you.


10            COUNCILMEMBER FLEMING:  Thank you.


11            COUNCILMEMBER ROCHE:  Thank you.


12                           - - -


13                        (Applause)


14                           - - -


15            MAYOR JENKINS:  Next?


16            MR. HART:  Congratulations, Linda.  I did


17  the Meals on Wheels deal for a long time, and it


18  helped out my mother when she was still alive.  Thank


19  you.


20            We seem to have opened a can of worms with


21  the $500 in the courtroom.  I guess it pays to be


22  ticketed in Doraville.  You find out the seedier side


23  of life -- what the inside of the Dekalb County jail


24  looks like, what the inside of Doraville jail looks


25  like from the other side.  I went through sort of the�                                                       120
 1  advanced Police Academy here where you actually get


 2  tossed in the back seat and handcuffed.


 3            The court system is this little money churn


 4  we have in Doraville where you go to the solicitor's
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 5  office, and it's let's-make-a-deal.  And that's the


 6  reason why the courtrooms are not very crowded:


 7  because people know if they go in there, it's going to


 8  cost them at least double to walk in the front door.


 9  And judging from the cases that I've been involved in,


10  it doesn't really matter what you say; you're still


11  going to get fined, anyway.


12            So the businesses here didn't run their


13  businesses by being stupid.  They know what it costs


14  to do business, and part of that cost of doing


15  business is make a deal with the solicitor rather than


16  going in that courtroom because the outcomes are going


17  to be the same:  you're still going to be guilty.


18  It's what it's going to cost you.


19            And so I think when you're talking about


20  training for the businesses to recognize underage --


21  you know, people buying underage alcoholic beverages,


22  there also needs to be training for the court


23  personnel.  If you're going to hand out tickets for


24  koi fish, at least you should be able to spell the


25  word "koi" and understand just basic -- the facts of�                                                       121
 1  life:  that maybe fish eat mosquito larvae, which your


 2  court system doesn't quite understand.


 3            So you got a court system that you think


 4  you're passing out fines, you think you're


 5  accomplishing something, and quite a different thing


 6  happens not only in Doraville but also in Dekalb


 7  County.


 8            So it's that deal that's being made, and you
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 9  don't seem to -- you don't accomplish things by


10  beating people over the head with a sledgehammer, you


11  know.  So I think your court system has one thing


12  you're trying to accomplish and another thing is


13  happening up at the top of the hill there, and it's


14  not just about money.


15            Thank you.


16            MAYOR JENKINS:  Next?


17                           - - -


18                       (No response)


19                           - - -


20            COUNCILMEMBER SPANGLER:  I'll make a motion


21  to adjourn since no one else wants to speak.


22            MAYOR JENKINS:  Second?


23            COUNCILMEMBER BATES:  Second.


24            MAYOR JENKINS:  Call the roll, please.


25            CLERK BLACKMON:  Councilmember Alexander?�                                                       122
 1            COUNCILMEMBER ALEXANDER:  Yes.


 2            CLERK BLACKMON:  Councilmember Bates?


 3            COUNCILMEMBER BATES:  Yes.


 4            CLERK BLACKMON:  Councilmember Fleming?


 5            COUNCILMEMBER FLEMING:  Yes.


 6            CLERK BLACKMON:  Councilmember Pittman?


 7            COUNCILMEMBER PITTMAN:  Yes.


 8            CLERK BLACKMON:  Councilmember Roche?


 9            COUNCILMEMBER ROCHE:  Yes.


10            CLERK BLACKMON:  Councilmember Spangler?


11            COUNCILMEMBER SPANGLER:  Yes.


12                           - - -


13            (Meeting concluded at approximately 10:00
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14       p.m. the same day.)


15                           -o0o-


16


17


18


19


20


21


22


23


24


25�                                                       123
 1                  C E R T I F I C A T E


 2  STATE OF GEORGIA]


 3  COUNTY OF DEKALB]


 4       I hereby certify that the foregoing transcript


 5  was taken down, as stated in the caption, and the


 6  proceedings were reduced to typewriting under my


 7  direction and control.


 8       I further certify that the transcript is a true


 9  and correct record of the evidence given at the said


10  proceedings.


11       I further certify that I am neither a relative


12  or employee or attorney or counsel to any of the


13  parties, nor financially or otherwise interested in


14  this matter.


15       This the 14th day of September, 2009.


16


17                  _____________________________
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18                        Theresa Bretch, CCR


19                        Permit No. B-755


20


21
                                            [SEAL]
22


23


24
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 1                  P R O C E E D I N G S
 2            MAYOR JENKINS: Meeting come to order.
 3            Call the roll, please.
 4            CLERK BLACKMON: Councilmember Alexander?


 5            COUNCILMEMBER ALEXANDER: Here.
 6            CLERK BLACKMON: Councilmember Bates?
 7            COUNCILMEMBER BATES: Here.
 8            CLERK BLACKMON: Councilmember Fleming?
 9            COUNCILMEMBER FLEMING: Here.
10            CLERK BLACKMON: Councilmember Pittman?
11            COUNCILMEMBER PITTMAN: Here.
12            CLERK BLACKMON: Councilmember Roche?
13            COUNCILMEMBER ROCHE: Here.
14            CLERK BLACKMON: Councilmember Spangler?


15            COUNCILMEMBER SPANGLER: Here.
16            MAYOR JENKINS: First item on the agenda has
17  been added so that we can get an answer on the
18  Clinicare lease.
19            I come up with some figures today, which
20  they're very small.  I can't find out anything of how
21  much the furnace and the air conditioner's going to
22  cost.
23            I do have an estimate on the furnace.  To
24  bring it up to date is $356.  And of course I can't
25  tell about the air conditioning until we get the power
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 1  and the gas on to check that out.  And I wouldn't
 2  think that would be a big expense but we never know.
 3            Okay.  On the insulation, we're talking
 4  about $120.  Electrical, to move all the -- actually
 5  move the walls to move the electrical, and that comes
 6  to about three twenty on that, and three fifty-six on
 7  the other, and actually moving the walls will come to
 8  about $500 we hope.  Probably less than that.
 9            COUNCILMEMBER FLEMING: (Inaudible.)
10            MAYOR JENKINS: Of course, now, if you want
11  to --
12            Excuse me?
13            COUNCILMEMBER FLEMING: We're doing it;


14  correct?
15            MAYOR JENKINS: Yes.  That's what I was
16  going to say.  If we figure the cost of labor on the
17  outside, it would be quite above that.  But that's
18  about where we are on that.
19            And like I say, I would say we'll come
20  under -- well under the first month's rent to get that
21  building leased to these people.  And as I've said
22  before, I think it would be an advantage for us
23  whenever they move the walls, it'll be -- they're
24  going to do a lot of the work, the cleaning up,
25  actually the painting.  We'll do the ceiling and the
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 1  windows and such things as that.  But I still say it
 2  would be good for us to go ahead.
 3            And there is some talk about a fire station
 4  there, but even if we did think about a fire station,
 5  I don't believe that's a good place.  But, then, I
 6  don't know, a fire station within what, four or five
 7  years, and we're losing you might say rent between now
 8  and then.
 9            So that's all I have to say.  Anybody got
10  any questions?
11            COUNCILMEMBER PITTMAN: Mayor, how many


12  acres is that?
13            MAYOR JENKINS: Oh, that's -- it's combined
14  all the way down to the pool, so I don't know.
15            MR. HAEBERLIN: 1.64.
16            MAYOR JENKINS: Is that just the Clinicare?
17            MR. HAEBERLIN: Councilmember --
18            MAYOR JENKINS: Okay.
19            COUNCILMEMBER FLEMING: How far does that


20  go?  To the pool?
21            MR. HAEBERLIN: Yes.  It provides access to
22  the swimming pool.
23            MAYOR JENKINS: What we're saying is is the
24  Clinicare property one point --
25            MR. HAEBERLIN: 1.64.
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 1            COUNCILMEMBER PITTMAN: So it's zoned --


 2            MR. HAEBERLIN: O-I.
 3            COUNCILMEMBER FLEMING: And how long has it


 4  been vacant, Mayor?  Do you have any idea?
 5            MAYOR JENKINS: Well, two or three years.
 6  We are being paid for the back rent slowly and able to
 7  pick up some of the old rent.  I'd say three years,
 8  two to three years.
 9            COUNCILMEMBER FLEMING: As far as you know,


10  at that time, the electrical and -- I mean the air
11  conditioning and heating units were working at that
12  time?
13            MAYOR JENKINS: Yes, because they were
14  operating a clinic in there for years; yes.
15            COUNCILMEMBER BATES: Mayor, I'll make a
16  motion to accept the lease with the utilities being
17  added in under the lessee's requirement.
18            MAYOR JENKINS: Have you got that in there,
19  Murray?
20            MR. WEED: I know to make the change, Mayor.
21  I haven't made the change yet because I wanted to find
22  out what else we might change tonight.
23            MAYOR JENKINS: Okay.
24            MR. WEED: But I know to do that.
25            COUNCILMEMBER SPANGLER: I wanted to ask
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 1  Mr. Haeberlin, what about the parking?  Is the parking
 2  sufficient?
 3            MAYOR JENKINS: Oh, yeah.
 4            MR. HAEBERLIN: I think that building is
 5  probably about -- we don't have an official survey,
 6  but I think that building's about 5,000 square feet.
 7  So you're looking at five spaces per thousand, about
 8  25 parking spaces, roughly.  I think we've got that.
 9            We are doing some repair on the back parking
10  lot because there's some failures of the retaining
11  wall, but the City was going to do that anyway.
12            I think 25 spaces should handle it.
13            MAYOR JENKINS: Do I get a second on that?
14            COUNCILMEMBER PITTMAN: Second.
15            MAYOR JENKINS: Any more discussion?
16                           - - -
17                       (No response)
18                           - - -
19            MAYOR JENKINS: Call the roll, please.
20            CLERK BLACKMON: Councilmember Alexander?


21            COUNCILMEMBER ALEXANDER: Yes.
22            CLERK BLACKMON: Councilmember Bates?
23            COUNCILMEMBER BATES: Yes.
24            CLERK BLACKMON: Councilmember Fleming?
25            COUNCILMEMBER FLEMING: Yes.
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 1            CLERK BLACKMON: Councilmember Pittman?
 2            COUNCILMEMBER PITTMAN: Yes.
 3            CLERK BLACKMON: Councilmember Roche?
 4            COUNCILMEMBER ROCHE: Yes.
 5            CLERK BLACKMON: Councilmember Spangler?


 6            COUNCILMEMBER SPANGLER: Yes.
 7            MAYOR JENKINS: I would like to add
 8  something to this agenda and I would like for some-
 9  body to make a motion that we add the item of Chestnut
10  Drive Townhouses to the agenda.
11            COUNCILMEMBER BATES: Mr. Mayor, actually


12  I'll make the motion if you don't mind --
13            MAYOR JENKINS: Yes, sir.
14            COUNCILMEMBER BATES: -- to add a moratorium


15  on attached dwelling units to the agenda.
16            MAYOR JENKINS: We need to get a motion to
17  put it on the agenda first.
18            COUNCILMEMBER BATES: Yes, sir.  I'll make


19  the motion to add the moratorium on attached units --
20  attached dwelling units to the agenda.
21            COUNCILMEMBER PITTMAN: Second.
22            MAYOR JENKINS: Any more discussion?
23                           - - -
24                       (No response)
25                           - - -
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 1            MAYOR JENKINS: Call the roll.
 2            CLERK BLACKMON: Councilmember Alexander?


 3            COUNCILMEMBER ALEXANDER: Yes.
 4            CLERK BLACKMON: Councilmember Bates?
 5            COUNCILMEMBER BATES: Yes.
 6            CLERK BLACKMON: Councilmember Fleming?
 7            COUNCILMEMBER FLEMING: Yes.
 8            CLERK BLACKMON: Councilmember Pittman?
 9            COUNCILMEMBER PITTMAN: Yes.
10            CLERK BLACKMON: Councilmember Roche?
11            COUNCILMEMBER ROCHE: Yes.
12            CLERK BLACKMON: Councilmember Spangler?
13            COUNCILMEMBER SPANGLER: Yes.
14            COUNCILMEMBER BATES: Thank you, Council.


15            MAYOR JENKINS: Okay, Scott.
16            MR. HAEBERLIN: I'll let Mr. Weed go over
17  this, but this is a building permit moratorium.  It is
18  not a zoning moratorium.
19            As you're aware and as we've been discussing
20  that developments other than single-family detached,
21  we have a lot of issues that need to be addressed from
22  a development perspective and also, too, building
23  perspective relative to these items, because we really
24  have not had any new development in the city in many,
25  many years, and there has been some conflicting
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 1  results from doing that.
 2            And so Mr. Weed with the support of
 3  Councilman Bates has put forth a draft for a mora-
 4  torium which is in front of each one of you.  I'll let
 5  the City Attorney go in more detail on that item.
 6            I do support this. I think this is necessary
 7  at this point in time.  We need some additional time
 8  to study the past experiences so that we can, you
 9  know, again, not have these failures or mistakes in
10  the future.
11            Mr. Weed?
12            MR. WEED: Mr. Mayor and members of the
13  Council, this moratorium is very similar to the one
14  that you passed in 2008.  It would be limited to the
15  issuing of building permits only and it's also limited
16  to issuance of building permits on attached dwellings.
17            Mr. Haeberlin identified to my office that
18  we have reason to believe that there are new attached
19  dwelling developments that come out of the ground very
20  quickly; however, those developments don't have any
21  kind of requirements with regard to what the facades
22  would look like, whether they would be to match
23  existing structures that are already there.  They
24  wouldn't necessarily be required to do that.
25            Also we would like a little bit more time to
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 1  determine literally the lay of the land in different
 2  areas of the city, whether or not there's an
 3  appropriate septic, access to water and sewer lines,
 4  road provisions and other infrastructure issues that
 5  relate specifically to attached dwelling units.
 6            We do not have an architectural design
 7  ordinance yet, as you know.  While our tree ordinance
 8  would have -- some parts would be relevant to these
 9  type of projects, we don't have a landscape ordinance
10  that would mandate what green space areas might be
11  required for these developments.  And these are
12  reasons in my opinion that would act as quote/unquote
13  exigent circumstances warranting the implementation of
14  a moratorium.  And I concur with the Planner that it's
15  necessary, and I'd ask that you vote in favor of the
16  same.
17            COUNCILMEMBER BATES: Mr. Mayor, I'm going


18  to ask that Council waive first reading of the
19  moratorium as discussed.
20            MAYOR JENKINS: Second?
21            COUNCILMEMBER FLEMING: Second.
22            MAYOR JENKINS: More discussion?
23                           - - -
24                       (No response)
25                           - - -
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 1            MAYOR JENKINS: Call the roll.
 2            CLERK BLACKMON: Councilmember Alexander?


 3            COUNCILMEMBER ALEXANDER: Yes.
 4            CLERK BLACKMON: Councilmember Bates?
 5            COUNCILMEMBER BATES: Yes.
 6            CLERK BLACKMON: Councilmember Fleming?
 7            COUNCILMEMBER FLEMING: Yes.
 8            CLERK BLACKMON: Councilmember Pittman?
 9            COUNCILMEMBER PITTMAN: Yes.
10            CLERK BLACKMON: Councilmember Roche?
11            COUNCILMEMBER ROCHE: Yes.
12            CLERK BLACKMON: Councilmember Spangler?


13            COUNCILMEMBER SPANGLER: Yes.
14            COUNCILMEMBER BATES: And Mayor and Council,


15  I'm going to ask that we pass the moratorium as read.
16            COUNCILMEMBER ALEXANDER: Effective?


17            MAYOR JENKINS: Second?
18            COUNCILMEMBER BATES: Effective --
19            MR. WEED: I'd prefer you to make it
20  effective immediately.
21            COUNCILMEMBER BATES: 5:45, 6:45 -- 6:40
22  p.m. on 9/14 of '09.
23            COUNCILMEMBER BATES: Second.
24            MAYOR JENKINS: Any more discussion?
25                           - - -
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 1                       (No response)
 2                           - - -
 3            MAYOR JENKINS: Call the roll, please.
 4            CLERK BLACKMON: Councilmember Alexander?


 5            COUNCILMEMBER ALEXANDER: Yes.
 6            CLERK BLACKMON: Councilmember Bates?
 7            COUNCILMEMBER BATES: Yes.
 8            CLERK BLACKMON: Councilmember Fleming?
 9            COUNCILMEMBER FLEMING: Yes.
10            CLERK BLACKMON: Councilmember Pittman?
11            COUNCILMEMBER PITTMAN: Yes.
12            CLERK BLACKMON: Councilmember Roche?
13            COUNCILMEMBER ROCHE: Yes.
14            CLERK BLACKMON: Councilmember Spangler?
15            COUNCILMEMBER SPANGLER: Yes.
16            MAYOR JENKINS: All right.  Thank you.
17            COUNCILMEMBER BATES: Thank you.
18            MAYOR JENKINS: Very good.
19            I didn't get your name, young lady.
20            MS. BAKER: I'm Laura Baker.
21            MAYOR JENKINS: Just tell the lady to call
22  me in the morning.
23            MS. BAKER: Okay.
24            MAYOR JENKINS: You can stay and have fun if
25  you want to.
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 1            MS. BAKER: I grew up here.  I want to know.
 2            MAYOR JENKINS: Okay.
 3            COUNCILMEMBER FLEMING: Welcome to the city,


 4  by the way.
 5            MS. BAKER: Thank you.
 6            COUNCILMEMBER FLEMING: We should have at


 7  least said that after we voted.
 8            MS. BAKER: Well, thank you.
 9            COUNCILMEMBER BATES: We're glad to have


10  you.
11            MS. BAKER: Thank you very much.
12            COUNCILMEMBER PITTMAN: We thank y'all for


13  coming.
14            MR. HAEBERLIN: If we could, Mayor -- and I
15  think this one would be more simple than some of the
16  more involved ones we're going to get into in a
17  minute.
18            Section 906(C) which is listed as 4D on your
19  agenda, if we could move that up to the top of the
20  agenda and then everything else would fall below that,
21  I think this is a much more simpler item, and make
22  sure that we get to this item because it is scheduled
23  to public hearing tonight.  If we could, you know,
24  amend the agenda to reflect that, moving 906(C) up
25  next and then all else would follow behind it.  That's
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 1  a request of the staff.
 2            MAYOR JENKINS: You want 4D first?
 3            MR. HAEBERLIN: Yes, sir.
 4            COUNCILMEMBER ALEXANDER: Do we need to vote


 5  on that?
 6            MR. WEED: Yes.
 7            MR. HAEBERLIN: Yes.
 8            MAYOR JENKINS: Can I get a motion and a
 9  second?
10            COUNCILMEMBER ALEXANDER: I make a motion


11  that we move item 4D up in the agenda to be the next
12  item discussed.
13            COUNCILMEMBER SPANGLER: Second.
14            MAYOR JENKINS: More discussion?
15                           - - -
16                       (No response)
17                           - - -
18            MAYOR JENKINS: Call the roll.
19            CLERK BLACKMON: Councilmember Alexander?


20            COUNCILMEMBER ALEXANDER: Yes.
21            CLERK BLACKMON: Councilmember Bates?
22            COUNCILMEMBER BATES: Yes.
23            CLERK BLACKMON: Councilmember Fleming?
24            COUNCILMEMBER FLEMING: Yes.
25            CLERK BLACKMON: Councilmember Pittman?
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 1            COUNCILMEMBER PITTMAN: Yes.
 2            CLERK BLACKMON: Councilmember Roche?
 3            COUNCILMEMBER ROCHE: Yes.
 4            CLERK BLACKMON: Councilmember Spangler?


 5            COUNCILMEMBER SPANGLER: Yes.
 6            MAYOR JENKINS: All right.
 7            MR. HAEBERLIN: Does everybody have the
 8  draft version of 906(C) which is version two which is
 9  August 13, '09?  If you don't have that, please let me
10  know.  I've got some extras.
11            Basically, we've been having a discussion
12  about this problem with developing the infrastructure
13  that is private streets, and the net effect of that is
14  to the city and of course to the residents and the
15  taxpayers.  And I agree with Mr. Weed; it is simply
16  not good policy to allow the development on private
17  streets.
18            And this one affects the townhouse district.
19  In the past, there's some two or three developments
20  where people actually own fee-simple townhomes but
21  they abut on a private street, which would become the
22  responsibility of those homeowners.
23            As you're aware, the association fees for
24  many of these type of developments don't cover the
25  actual costs of paving and maintaining a street, which
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 1  is fairly significant.  So the purpose of this
 2  ordinance is to simply delete the provision allowing
 3  private streets in townhouse districts.  You will
 4  still have a provision for townhouse districts but
 5  they will all be public streets hence forward, and
 6  that would be for new zonings in townhouse districts.
 7            COUNCILMEMBER SPANGLER: So this would not


 8  include Chestnut Drive.
 9            MR. HAEBERLIN: It would not, no, sir.  It
10  would not be retroactive.  The City Council is aware
11  of some situations where they're entertaining how they
12  should address those existing developments but would
13  not include a development that's already received a
14  development permit.
15            COUNCILMEMBER SPANGLER: And what about when


16  this new construction goes in?  Would we have the
17  ability to inspect the roadways to make sure that
18  they're up to the standards?
19            MR. HAEBERLIN: Are you talking about the
20  previous development or --
21            COUNCILMEMBER SPANGLER: New.  New develop-


22  ments.
23            MR. HAEBERLIN: Oh, yeah.  The new develop-
24  ments will be treated as public roads are treated, and
25  there will be a bond for them, they will be inspected
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 1  and presumably accepted by the County on your behalf
 2  because they maintain public roads within the city of
 3  Doraville.
 4            COUNCILMEMBER FLEMING: What about any


 5  annexed areas that may have private streets?
 6            MR. HAEBERLIN: The annexation areas that
 7  we've looked at thus far, I'm not aware that there are
 8  any private streets.  The zonings I've seen on the
 9  annexation areas are more akin to an R-1 zoning rather
10  than a townhouse zoning.
11            COUNCILMEMBER ALEXANDER: There are town-


12  houses on Winters Chapel.
13            MR. HAEBERLIN: On Winters Chapel?
14            COUNCILMEMBER ALEXANDER: Yes.
15            MR. HAEBERLIN: Okay.  I guess we'll deal
16  with those existing situations when we get to them.  I
17  mean if they were developed as private streets, it
18  would be the same process for the City to accept them
19  as public streets, essentially the same as the County
20  would do.
21            COUNCILMEMBER FLEMING: And there's some


22  also down McElroy, Aspen Commons.
23            But I was thinking also about the R-1 resi-
24  dential.  I know you said this is more concerned with
25  the SFRA; is that correct?
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 1            MR. HAEBERLIN: Yes.
 2            COUNCILMEMBER FLEMING: But there's one


 3  little group of like three or four houses that has a
 4  private drive, if I'm not mistaken, in the --
 5            MR. HAEBERLIN: Well, is this the infill
 6  near the Star Towers location?  To my knowledge,
 7  that's a public street.
 8            COUNCILMEMBER FLEMING: When Chief King took


 9  us around and he was showing us that group of three or
10  four houses.
11            COUNCILMEMBER BATES: Is it over off Bagley?


12            COUNCILMEMBER FLEMING: Is that where it is?


13            COUNCILMEMBER ROCHE: Oh, yeah.
14            COUNCILMEMBER FLEMING: It may be.
15            COUNCILMEMBER ROCHE: Bagley, it's -- yeah.


16            COUNCILMEMBER FLEMING: Yes.
17            COUNCILMEMBER BATES: Yeah, there's that --


18            MAYOR JENKINS: That's where you're --
19            COUNCILMEMBER FLEMING: Yes.
20            COUNCILMEMBER BATES: It's the old Carol
21  Street.
22            MR. HAEBERLIN: Yes.
23            COUNCILMEMBER FLEMING: And that's part of


24  the annexation; correct?
25            COUNCILMEMBER BATES: Yeah, it's part of the
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 1  Fleetwood, yeah.
 2            COUNCILMEMBER FLEMING: And it is R-1.
 3            MR. HAEBERLIN: The actual houses that are
 4  on the private street are in the city but the street
 5  is currently in the county --
 6            COUNCILMEMBER FLEMING: Yes.
 7            MR. HAEBERLIN: -- the private street.  So I
 8  know where you're talking about.
 9            You did pass an ordinance relative to lot
10  width just, you know, in the last set that we did,
11  that addressed all the zoning categories, that
12  basically required all new lots to abut upon a public
13  street.  This is just another step to amend another
14  conflicting section of the Code that essentially would
15  still allow a private street.  So we've already
16  addressed the other zoning categories.
17            MR. WEED: And it's a great question, by the
18  way, because if we do annex any property that's
19  already got existing private streets, they would get
20  to continue to be private streets; but I guarantee
21  you, someday, some council, those people will petition
22  the council to become part of the public street
23  system.  It's inevitable.
24            COUNCILMEMBER SPANGLER: Well, you know, the


25  biggest problem I have with taking these private
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 1  streets and bringing them back in to the County,
 2  whatever, or under the County's rule, so to speak, is
 3  it takes away from the other streets in the neighbor-
 4  hoods to be paved each year.
 5            And you know, we got what, Ms. Alexander,
 6  three streets a year, basically?
 7            COUNCILMEMBER ALEXANDER: (Nods head.)


 8            COUNCILMEMBER SPANGLER: And my street was


 9  just done this last year, first time since I've lived
10  there, 30 years.
11            And I think there's a couple streets, Live
12  Oak and Red Oak also that need paved.  And we go
13  taking in these private streets, then it's going to
14  make it even -- or take even a longer time to get our
15  current streets paved.
16            MR. WEED: And I would certainly agree with
17  that, Councilman, and that is the down side of it.
18            On the flip side, you know, these streets
19  sooner or later will become -- they'll get to be in
20  disrepair, and when that happens, most of these
21  homeowners' associations have not adequately funded
22  those things.
23            Now, should they be hoisted up upon their
24  own petard?  Maybe so.  Maybe that's what you get; you
25  know, let the buyer beware.
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 1            But I don't -- I don't -- I agree with
 2  Mr. Haeberlin that I don't think the City should
 3  promote future private streets.  And that may be a
 4  slightly different issue than bringing in the ones
 5  that already exist.
 6            And I think what we're trying to accomplish
 7  tonight is just not letting it happen again.
 8            COUNCILMEMBER SPANGLER: Well, future
 9  streets, I may be okay with that.  Just present,
10  current streets, if you go over and look at the
11  Chestnut Townhomes' street, it's not -- it's not --
12            MR. WEED: It's not built to County
13  standards.  I'm very confident of that.
14            COUNCILMEMBER SPANGLER: So I can't see


15  incurring more expense on some of these private
16  streets that are already there, and basically that
17  one's already there.  It may not be completed as per
18  code or County code or whatever, but, you know, I just
19  can't see us incurring the -- like I say, not the
20  expense but the problem would be how long is it going
21  to be before our streets, our older streets, are going
22  to be repaved if we take on these?
23            MR. WEED: It's a very good question.
24            COUNCILMEMBER ALEXANDER: I had some ques-


25  tions in doing some research of other municipalities.
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 1            How are we going to handle, hopefully, gated
 2  communities?  As a gated community, are they made up
 3  of private streets?  And if we have some type of
 4  zoning that applies to gated community, is that going
 5  to apply whether it's an R-1 gated community or a
 6  townhome or, you know, how are we going to handle
 7  that?
 8            MR. WEED: I think we can tag-team this one.
 9            MR. HAEBERLIN: Yes.
10            MR. WEED: How it's ordinarily done,
11  particularly in gated communities, first off, there is
12  -- in the planning world, gated communities are
13  starting to become frowned upon for the main reason
14  that even though there are systems where you can
15  override the gate, that the emergency vehicles have --
16  are given either, you know, real keys, override codes,
17  or if they get, you know, a big enough emergency,
18  they'll just break the gate down.  Even though those
19  things are certainly options, in the planning world,
20  gated communities are kind of waning out there in the
21  world.
22            But on the ones that are done and done well,
23  the roads are built to county and/or city, whichever
24  the relevant jurisdiction, their standards or any
25  other county or city road.  In other words, the widths
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 1  are adequate, the paving materials are adequate, the
 2  ground's been compounded enough, that type of thing.
 3            That's the only thing you really can do is
 4  either -- you can prevent -- you can outlaw gated
 5  communities to begin with, not allow them.  Certainly
 6  if you're going to have gated communities, you've got
 7  to have provisions where the emergency personnel have
 8  got override codes, codes to open the gate, you know,
 9  liability waivers so if they have to break the gate
10  down in case of emergencies, on and on and on, and the
11  roads should be built to city or county standards.
12            And I don't know if that was everything you
13  were going to say, Scott, or not.
14            MR. HAEBERLIN: Correct.  I mean I'll give
15  you an example.  In Stockbridge, Georgia, Killearn
16  Properties developed a subdivision that has a golf
17  club, and the membership is extremely expensive.  It's
18  like $25,000 a year.  The houses are a million
19  dollars.  Well, those private streets now, they are
20  petitioning the county to take them, because only on
21  extremely, extremely high price points can you
22  maintain private streets.  It's nearly impossible.
23            I, myself, have lived in a townhome commu-
24  nity with private streets, and the association
25  constantly incurred costs from people damaging the
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 1  gate or from instances where the police or fire had to
 2  get in and they found a way to get in.  They will
 3  knock the gate down if they have to.
 4            In a perfect world, it seems like a great
 5  concept, but the concept of private streets is pretty
 6  much waning.  It generally becomes a problem for the
 7  mayor and council or the board of commissioners at
 8  some point in the future.
 9            And so I just don't think we are at the
10  right location for continuing private streets.
11  There's certainly the ability for you to have a
12  signature gated entrance, which the gates basically
13  are stationary and they remain open all the time; it's
14  just really for looks.  And we've already taken action
15  essentially to eliminate private streets in all other
16  zoning categories, so this is just the last
17  conflicting item, which is in the townhouse district.
18            Now, you guys are aware we probably have the
19  worst violators in the townhouse district in terms of
20  private streets.  Unfortunately, I was not here at
21  that time, but they were not built to public
22  standards.  Whether the City ever takes them in,
23  that's a decision for the Council.  There are some
24  that they consider certainly and there's others that I
25  think will probably never come into the situation as
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 1  being a public street.
 2            But from hence forward, I think we need to
 3  provide some security in terms of the investments that
 4  people are making in these developments.  And I will
 5  tell you, at $200 a month, there's no way they're
 6  going to maintain a street.  You're probably talking
 7  somewhere between six and eight hundred dollars a
 8  month, and then you are still subject to having
 9  special assessments because the association would have
10  to do a special assessment every time they run out of
11  money.
12            So again, as far as a disservice to the
13  taxpayer, they're already paying for road maintenance.
14  So why should they not get road maintenance and be on
15  a public street and have the certainty that they're on
16  a public street?  Again, that's a policy decision for
17  you to make.
18            COUNCILMEMBER FLEMING: We will -- if
19  certain things happen, we will get a gated community.
20  The Arbors at Winters Chapel is gated.
21            MR. HAEBERLIN: Okay.
22            COUNCILMEMBER ALEXANDER: I guess I wanted


23  to be forward thinking and for us to make provisions
24  to allow a gated community whether the streets be
25  deemed private or not.
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 1            What if someone wanted to develop the former
 2  Manor Ridge and turn that into a higher-end multi-
 3  family area?  We would tell them they couldn't put a
 4  gate up there?
 5            MR. HAEBERLIN: Are we talking about --
 6            COUNCILMEMBER ALEXANDER: Okay.  When you go


 7  to Chamblee, the Lofts --
 8            MR. HAEBERLIN: Yeah.  Are we --
 9            COUNCILMEMBER ALEXANDER: -- are a gated


10  community.
11            MR. HAEBERLIN: -- talking about -- Apart-
12  ment communities are a little different than townhome.
13            Now, apartment communities, traditionally
14  they're essentially parking lots since you drive
15  through their parking lot.  I think that's an entirely
16  different situation.
17            Where these folks rely on their lot width
18  and their lot frontage on a public street, and since
19  they don't have a public street, it's actually a
20  variance to the Code, versus multi-family, which
21  doesn't rely on any lot width or lot frontage at all.
22  It just is a multi-family development.
23            Certainly in true multi-family rental units,
24  there would still be -- I hate to use the words
25  private streets, but private thoroughfares and parking
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 1  parking areas because that's necessary.
 2            MR. WEED: I mean in front of a K-Mart or a
 3  Kroger, all that area is private property usually.
 4            I mean, you know, you could -- you could
 5  have it dedicated to the City if the City or County
 6  would take it, but -- and the same thing applies:
 7  that much of that parking is oftentimes much larger
 8  and longer than any, you know, road built nearby it.
 9            I guess the question is, could you -- if
10  it's -- if the community already exists with a private
11  gate, could you remove it?  Absolutely.  You've got
12  that police power.  You might not want to, but you can
13  do it that way.
14            Peachtree City, for example, they don't have
15  a law against private streets, but if you put one
16  forward to the planning commission, they always vote
17  it down and the council always votes it down.  So
18  they've never once had a community with a -- a gated
19  community in Peachtree City because politically,
20  although there's no ordinance that says that, they
21  won't pass it.
22            So do you have the authority to do it?  Yes.
23  Do you have the authority to not do it?  Yes.  It just
24  comes down to a policy decision about what you want
25  there.
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 1            MR. HAEBERLIN: And remember, this is a
 2  townhome district, and thus far the highest price
 3  point that's been relayed to us in a townhome district
 4  in the city is somewhere probably in the $350,000
 5  range.  But we probably have everything that started
 6  out in the hundreds, the low hundreds, to this one
 7  out-lyer that's about $350,000.  So you know, the -- I
 8  guess the perception that there is more higher-end
 9  townhome communities in the city than there is, is
10  certainly not the case, based on what we have
11  developed.
12            COUNCILMEMBER FLEMING: So right now -- not


13  to interrupt Ms. Alexander, but right now, 906(C) is
14  single-family attached.
15            MR. HAEBERLIN: With private streets.  And
16  there's still --
17            COUNCILMEMBER FLEMING: But it would not


18  have --
19            MR. HAEBERLIN: -- a provision to have --
20  Uh-huh.
21            COUNCILMEMBER FLEMING: But it would not be


22  affected -- it will not affect 906 itself?
23            MR. HAEBERLIN: It will not affect 906
24  itself.  However, I will urge you in the future that
25  we do need to rewrite 906 because it's got some issues


Page 30


 1  as well.  Not eliminate it but certainly rewrite it.
 2            COUNCILMEMBER ROCHE: I'm not sure that -- I


 3  mean it just doesn't feel right to me to have a public
 4  street with a gate on it.
 5            MR. HAEBERLIN: Well, again, I think the --
 6  and I guess it's how you use the terminology.  A lot
 7  of folks have a stationary gate that is just part of
 8  their entranceway.  It never actually closes; it can't
 9  close.
10            COUNCILMEMBER ROCHE: I understand that.
11  What I'm saying is a closeable gate.
12            MR. HAEBERLIN: Yeah.
13            COUNCILMEMBER ROCHE: I mean, to me, a
14  public street just --
15            MR. HAEBERLIN: Yeah.
16            COUNCILMEMBER ROCHE: I don't know, it just


17  seems like it's public.
18            MR. HAEBERLIN: Yeah.  That flies in the
19  face of being a public street.
20            To me, a public street would be improved to
21  a City or County standard.  It would have sidewalks.
22  It would have adequate pavement width, curbing.  It
23  would have street signs.  It would have speeding
24  signs, et cetera.  We'd be able to go in there and
25  police it.  If somebody was speeding on your street,
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 1  we could write them a citation.
 2            COUNCILMEMBER ROCHE: And people could ride


 3  on the public road.  I mean that's --
 4            MR. HAEBERLIN: Well, correct.
 5            COUNCILMEMBER ROCHE: -- what it is.
 6            MR. HAEBERLIN: Yeah.  That's part of that
 7  concept, yes.
 8            COUNCILMEMBER BATES: So if a condominium


 9  were to be built where they had a behind or below
10  parking, would they be allowed to have a gate to
11  protect access into --
12            MR. HAEBERLIN: Yes, yes.  Most of the
13  condominium development you will get here, I think
14  based on density, is going to be up.  It's not going
15  to be so much horizontal.  And so it probably will be
16  gated secure parking.
17            COUNCILMEMBER BATES: So those access points


18  from the road to the condominium parking would not be
19  deemed a private road?
20            MR. WEED: They would have to meet the
21  definition of a street.
22            So in your hypothetical, if you've got a
23  main thoroughfare, Main Street, and you have a curb
24  cut that goes into Blackacre, which is the term like
25  "widget" for any piece of land -- and you've got a
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 1  curb cut off of Main Street onto Blackacre, all that
 2  paved surface, even maybe a little driveway, so to
 3  speak, to access that surface could be private, and
 4  arguably that could be gated because that's private
 5  property, because you could certainly put a fence
 6  around it, arguably, and therefore you could put a
 7  gate on the fence.
 8            However, it depends upon, when you get into
 9  the definition of "street," how long that surface is,
10  what the type of access to the condominiums, you know,
11  might be.  So it really would also depend upon the
12  topography of the land, and ultimately it comes down
13  to how the zoning code defines "street."
14            COUNCILMEMBER BATES: But right now, we're


15  just dealing with --
16            MR. HAEBERLIN: Townhomes.
17            COUNCILMEMBER BATES: -- townhomes.
18            MR. HAEBERLIN: True townhomes.  Because
19  remember, you did have this provision prohibiting
20  private streets, you have the situation where you have
21  in many of these communities the roadway parcel is a
22  common parcel and everybody owns a pro rate share of
23  that common parcel.  Okay?
24            And so to the extent that people pay their
25  association fees, that association can then maintain
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 1  that common element.  But if there are people who fall
 2  behind on association fees, then the condominium
 3  association is put in an uncomfortable position of not
 4  even being able to maintain infrastructure.  And so
 5  that's something that we want to eliminate.
 6            And like I said, I think that these items
 7  should be built to a public standard.  They're
 8  certainly in the best of public interest and the
 9  police department being in here and being able to
10  write tickets for people speeding, et cetera, because
11  these are essentially public streets and they should
12  be public streets.
13            We need to avoid the potential in the future
14  of the problems we're going to continually encounter
15  as people ask us to take back these problems, so this
16  is just being proactive to stop it.
17            COUNCILMEMBER SPANGLER: What all do the


18  association fees cover?
19            MR. HAEBERLIN: Association fees would have
20  to cover everything the association does --
21            COUNCILMEMBER SPANGLER: Well, and --
22            MR. HAEBERLIN: -- so that would mean
23  cutting grass.
24            COUNCILMEMBER SPANGLER: -- what would that


25  be?  Yeah.  I'm sorry.
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 1            MR. HAEBERLIN: The roof, the insurance; the
 2  common elements such as the driveways, swimming
 3  center, a mailbox center.
 4            MR. WEED: Monument signs.
 5            MR. HAEBERLIN: Illuminated signs, every-
 6  thing.
 7            COUNCILMEMBER SPANGLER: Sewage?
 8            MR. HAEBERLIN: Pardon me?
 9            COUNCILMEMBER SPANGLER: Sewage.  Sewer.


10            MR. HAEBERLIN: Sometimes that is calculated
11  in with your association fee.  I know when I lived in
12  a tower unit, our association paid certain things to
13  the City of Atlanta on our behalf, and it was a pro
14  rata share.  So I owned a one-bedroom unit and I paid
15  X-dollars for sewage or garbage, for example.
16            MR. WEED: And that's a mixed bag.  I've
17  known one that their water/sewer bill was paid by the
18  association, they came into arrears and that city had
19  to sue them over it, and the city ended up writing
20  off, you know, hun- -- well, about $50,000.  They
21  never got their money out of it.
22            Which is the other problem dealing with
23  homeowners' associations.  They are corporations,
24  usually, and corporations fail.  So that's -- you
25  know, the City doesn't want to get to be in a position
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 1  where they're left holding the bag on something like
 2  that.
 3            COUNCILMEMBER SPANGLER: Well, if we take


 4  over -- if we take over the streets, okay, and make
 5  them public streets, then are we going to be taking
 6  over the mowing of the grass?  Are we going to be
 7  taking over the other infrastructure?
 8            MR. WEED: I think you can -- I think you
 9  can differentiate between the two, and I think we can
10  and should do that.  So, you know, I mean you could
11  always -- you don't have to take the entirety of the
12  monument sign that, you know, is the entranceway to
13  the community.  What you really want of course is the
14  asphalt and right-of-way to deal with the asphalt.
15            So once again, in the future, which is what
16  we're worried about, you know, tonight --
17            COUNCILMEMBER ROCHE: Correct.
18            MR. WEED: -- we will simply prevent that
19  from happening, because if you build a new development
20  in Doraville in this zone, you are by gosh going to
21  have, you know, public streets, and if you want extra
22  amenities like a monument sign or a tennis court or a
23  clubhouse, you know, we the government aren't going to
24  have you dedicate that to us, because if you dedicate
25  that to us, your tennis courts are going to be used by
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 1  everybody; has to be.
 2            COUNCILMEMBER SPANGLER: Well, the thing of


 3  it is, though -- and it's not that I'm against, you
 4  know, future development.  Okay?  I'm certainly for
 5  that, making them a public street.
 6            But what about all the other amenities like
 7  you just said?  You know, at some point when this
 8  corporation goes under, then who's going to be
 9  responsible then for all the problems like the upkeep
10  on the tennis court or the upkeep on, you know, the
11  other things like sewer or water, whatever -- whatever
12  utilities that they may have that the association's
13  covering now?  Is the City going to then at that time
14  come in and say, okay, we're going to take this over?
15            MR. WEED: Well, I hope not, but let's work
16  through your scenario.
17            What would happen would be you have a home-
18  owners' association, and we're going to assume the
19  homeowners' association fails -- they go bankrupt,
20  somebody runs to Tahiti with the money, whatever --
21  but of course the tennis court is still there and the
22  monument sign is still there; nobody cuts the grass.
23            What we would do of course at the end of the
24  day, since we don't own it, we'd end up citing each
25  and every homeowner that was a member of the defunct
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 1  homeowners' association until they came up with a
 2  solution to the problem:  forming another corporation,
 3  forming another homeowners' association, or somebody
 4  taking responsibility and cutting it.  And if it got
 5  bad enough, the ultimate solution would be we would
 6  nuisance-abate it.  If we still didn't get paid when
 7  people were selling their lots, we'd sell the kit and
 8  caboodle at the courthouse steps to get paid, like a
 9  tax sale.
10            So at the end of the day is it possible that
11  we the government might end up with ownership in those
12  areas?  Yes, that is possible, but that would be a
13  very, very extreme situation when everything that
14  could have been done to prevent it has failed.  That
15  would be years down the road, but it's possible.
16            COUNCILMEMBER FLEMING: In 906, R-4, could


17  we not, since we're going to rewrite it, make it as a
18  fee-simple ownership and not -- I mean you own the
19  property that it's on?  Because North Dekalb Drive is
20  an association, a homeowners' association.  That would
21  be an annexation if we ever get it in, on the right-
22  hand side of North Dekalb Drive are --
23            COUNCILMEMBER ALEXANDER: Apartments, and on


24  the left is condos.
25            COUNCILMEMBER FLEMING: Correct.  Well, no,
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 1  if we're coming from here.  On the right is condos and
 2  the left are apartments.
 3            COUNCILMEMBER ALEXANDER: If you're coming


 4  from here, you're going down by K-Mart, right's
 5  apartments, left, condos.
 6            COUNCILMEMBER FLEMING: Well, I'm sorry.  I


 7  was going down McElroy.
 8            You're correct.  You're correct.  On the
 9  left-hand side.
10            And that is a homeowner association where
11  they do have to pay a monthly fee to their homeowners'
12  association.
13            However, when I mention Aspen Commons and
14  Aspen Woods, those are fee simple, because that was
15  the first home I ever purchased, and they are
16  attached.  And we owned the property that it was on,
17  so that must have meant that they were not private
18  roads.  They had to have been public, because there
19  were no homeowner association fees.  And we paid our
20  own utilities; we had to maintain the lawn.
21            So my question is, on the 906 for any new
22  townhomes, condominiums, can we put in there that they
23  will not be any type of home associations?
24            MR. HAEBERLIN: Well, I definitely think
25  that that item is kind of muddied the way it's
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 1  written.  It doesn't really discern the different
 2  types of uses.
 3            906, to me, is confusing with 906-B, and
 4  then it confuses the situation more by having
 5  906-C which is a further continuation.
 6            I think we definitely need to clarify what
 7  the intent of each one of these districts is.
 8            It's clear to me R-SFA was meant to be
 9  quote/quote townhomes, single-family attached, but the
10  rest of the districts are written kind of muddy, and I
11  would like to rewrite those.
12            MR. WEED: I think the answer to your
13  question legally is yes, we could do that.
14            The legislature has dealt with the issue of
15  the part concerning water.  Back in the day, the local
16  governments would write ordinances that said if you
17  were within X-number of feet of a sewer system, you
18  were required to tap into the -- pardon me; water
19  system -- you were required to tap into the water
20  system, and then some private water system owners got
21  mad and went to the legislature.  And in their
22  infinite wisdom, they got rid of those laws and said
23  that you can continue to maintain a private water
24  system as long as it's healthy.
25            So the answer to your question I believe is
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 1  yes.  There isn't a statute that I know of that would
 2  mandate the ownership of the streets.  So it could be
 3  fee simple; it could be, you know, a homeowner's
 4  association or whatever.  And I think how we'd go
 5  about doing that would be we'd put a requirement in
 6  our subdivision regulations, which we don't have yet
 7  but we would write -- we have some -- that would talk
 8  about how that would work.
 9            One other thing, though, to bear in mind is
10  that, once again, the legislature wrote, in my
11  opinion, a bad law.  You still can go -- mom and pop
12  can go and file a deed and subdivide land without ever
13  going to the local government.  It won't be zoned any
14  differently, and so the other rules would apply.  But
15  there's nothing -- we can write a subdivision
16  regulation all day long, but at the end of the day,
17  mom and pop can still subdivide the 20 acres in half
18  and give to Junior just by going to the courthouse and
19  filing a deed.
20            So the answer to your question is yes, but
21  we're going to have to -- we'll have to figure out in
22  the subdivision regulations how we'd want to do it and
23  what the public policies were.
24            COUNCILMEMBER FLEMING: Thank you.
25            MR. HAEBERLIN: I think another important
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 1  point is -- you guys may not be aware of this --
 2  condominiums, true condominiums, cooperatives,
 3  et cetera, are master-metered; in other words, your
 4  water bill is paid by an association.  In an R-SFA, a
 5  true townhome where you actually own a fee-simple, you
 6  get your own water bill because you have your own
 7  unit.  Your own unit got a building permit; it got a
 8  certificate of occupancy.
 9            So I think we further need to clarify,
10  first, the muddiness in the rest of the Code, and
11  that's one of the reasons why we need to look at
12  writing those codes fairly soon as well.
13            COUNCILMEMBER BATES: I'm going to make a


14  motion to adopt --
15            MR. HAEBERLIN: One second.
16            COUNCILMEMBER BATES: Yes.
17            MR. HAEBERLIN: Can we do the public hearing
18  first?
19            COUNCILMEMBER BATES: Oh, sorry.  Thank you.


20  Yes.
21            MR. HAEBERLIN: We do require a public
22  hearing for those to speak for and against.
23            COUNCILMEMBER ALEXANDER: Okay.  So I just


24  want to clarify.  If I'm a new townhome developer and
25  I come in and I come with a proposal to build a
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 1  higher-end gated community, I will not be able to do
 2  so if I apply for variances or whatever.  The answer
 3  would be no.
 4            MR. HAEBERLIN: Well, based on the code
 5  you're adopting, my answer would probably be no.
 6  Mr. Weed might have a different interpretation.
 7            MR. WEED: Well, I actually have a different
 8  interpretation.
 9            MR. HAEBERLIN: Okay.
10            MR. WEED: It goes back to Councilman Bates'
11  scenario.  If you've got a curb cut right off the main
12  street and essentially what you have is a glorified
13  parking lot, gate away.  We have nothing to prevent
14  that.
15            If you've got something that would
16  constitute a street and then you try to gate what's
17  already a public street, no, you cannot do that.
18            COUNCILMEMBER ALEXANDER: I'm building the


19  street.
20            MR. WEED: Pardon me?
21            COUNCILMEMBER ALEXANDER: I would be


22  building the street.
23            MR. WEED: That's the good part about being
24  the government.  We can make you build the street.  We
25  can make you build it to the city or county standards.


Page 43


 1  We've got the right to do that.  And if you want to
 2  have a private street, you get to maintain it.
 3            The main thing that we get to do of course
 4  is we get to dictate how wide it's going to be and
 5  what kind of materials are going to be on it, whether
 6  our emergency equipment can get onto it and get there
 7  and service the people that are going to be living on
 8  your street.
 9            But I think it comes down to your answer
10  would be -- in my opinion would be yes, depending upon
11  the site plan:  whether you're immediately right off
12  the curb cut or whether you're on a street.  And if
13  you're on a street, then the answer in my opinion
14  would be no because that street would be a public
15  street.
16            COUNCILMEMBER SPANGLER: But if it was a


17  private street, 10 years down the road it was in
18  disrepair, then we would have to come -- or we would
19  have to make a decision to take it on as a public road
20  and then make the repairs?
21            MR. WEED: Yes.  But that's got little to do
22  -- that's got nothing to do with this ordinance --
23            COUNCILMEMBER SPANGLER: No, but I'm --


24            MR. WEED: -- but the answer --
25            COUNCILMEMBER SPANGLER: -- just saying --
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 1            MR. WEED: -- to your question is yes.
 2            COUNCILMEMBER SPANGLER: I'm just, you know,


 3  asking because of what Ms. Alexander just said.  I
 4  mean if we -- if we still allow private streets or
 5  private drives, however you want to say it, I mean why
 6  should we even do that if there's a potential for them
 7  to go public at a later date?
 8            MR. WEED: That's my thinking.  And
 9  Councilman, I would just say that in subdivision
10  regulations, the way most communities do it is if they
11  do allow -- private streets are now the abnormal way
12  to go.  I don't think they were ever the normal way to
13  go.
14            It's just that, you know, some very high-end
15  communities wanted to have gates, they felt like they
16  wanted to have control of the streets, they wanted to
17  limit outside access to the houses in these areas.
18  And back when the market was hot and people could get
19  away with doing that, so to speak, and still sell the
20  houses, that was great.
21            But some councils have the philosophy it's a
22  -- it ought to be a public street and the public ought
23  to be able to drive on it, and why should we make it
24  more difficult for ourselves, for emergency personnel
25  to help those people when we could just tell them no?
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 1            So it really just comes down to what you
 2  want to do.  Either way is legal.  It just comes down
 3  to a philosophical decision, I think.
 4            COUNCILMEMBER SPANGLER: So we could
 5  actually -- before they build the development, we
 6  could say no, it's going to be a public street.
 7            MR. WEED: Yes, that is correct.  And we
 8  would do that in the subdivision regulations.  That's
 9  usually how it's done.
10            I think it's safe to say, in my experience
11  at least, the majority of communities do just that.  I
12  think especially nowadays private streets are kind of
13  frowned upon in my experience.
14            COUNCILMEMBER ALEXANDER: So I think --


15            COUNCILMEMBER ROCHE: My experience -- I


16  mean I lived just down the street for about nine years
17  in a condo, and we had a street there, and it was
18  named and it was on all the maps and the whole nine
19  yards.  We didn't have a gate that closed but, you
20  know, we had like a little gatehouse.  And I remember
21  that we did have to resurface the streets occa-
22  sionally, I think maybe once or twice in that nine
23  years.  And I think part of when that came up is that
24  because of that, if we ever wanted to put a gate on
25  the place, we could do it if we wanted to.
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 1            But it really was a street.  I mean it was a
 2  street and there was parking off the streets.  But
 3  there was no two ways about it, they were streets with
 4  names and all that, and --
 5            MR. WEED: I'll give you an example.  I had
 6  a client in Peachtree City -- I know this first-hand
 7  -- who was trying to create Peachtree City's first
 8  gated community.  In order to jump through all those
 9  hoops, they required that the street have a name.
10  They had to get the name approved by the E911 system
11  to make sure it was not registered already with them.
12  And it had to be cleared with the first department,
13  cleared with the police, et cetera, et cetera, and all
14  the codes.  They had to agree up front to have a
15  liability waiver, all the codes had to be given to the
16  emergency personnel, et cetera, et cetera.
17            So can you do all those things?  Yes.  Can
18  you still have communities with private streets?
19  Certainly.
20            COUNCILMEMBER ROCHE: And once it became a


21  public street, I mean technically -- well, just
22  curious -- I mean we could name the street, so --
23            MR. WEED: Absolutely.  We can change --
24            COUNCILMEMBER ROCHE: We can name it Ben


25  Crawford Street if we wanted.
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 1            MR. WEED: You can change the name of it any
 2  time you want to.
 3            MR. HAEBERLIN: Well, remember, kind of a
 4  defining feature, and this kind of discerns a street
 5  from a driveway:  if you have people backing out of
 6  parking spaces into the quote/quote street, it's not a
 7  street; it's just a thoroughfare going through a
 8  development.
 9            So if you have parallel parking spaces in
10  the right-of-way like the old town has, that's a
11  different situation.  Those parking spaces are in the
12  public right-of-way.  They could have a meter; you
13  could ticket people, et cetera.
14            But in these apartment communities where
15  really you just back out of your parking space into
16  the thoroughfare, eligibility for those being public
17  streets is nonexistent.  That's a key defining item
18  for a planner.  If a person has to back into a public
19  right-of-way [sic] to leave a parking space, then it
20  cannot be a street -- dedicated street, public street.
21            For example, I would not allow -- if we got
22  a site plan in to the City that required somebody to
23  back into Buford Highway to get out of their parking
24  space, I would deny it.
25            COUNCILMEMBER BATES: I have to back into
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 1  Pine Street to get out of my parking space.
 2            MR. HAEBERLIN: That's talking about single-
 3  family?
 4            COUNCILMEMBER ALEXANDER: Yes.
 5            MR. HAEBERLIN: Well, recall, our single-
 6  family could require some update as well.
 7            But typically in single-family, there is a
 8  turnaround at least for the driveway.  And I know we
 9  have some older developments, certainly.
10            COUNCILMEMBER ROCHE: So I could name my


11  driveway Bob Street or something?
12            MR. HAEBERLIN: Well, it doesn't meet the
13  criteria but --
14            COUNCILMEMBER ALEXANDER: This particular


15  development that we're dancing around, you're saying
16  because they back out of their driveway into what we
17  are referring to as a street, now you're saying that
18  is not a -- that would not be a public street; it's a
19  thoroughfare?
20            MR. HAEBERLIN: No, no.  You guys misunder-
21  stood me.  A curb cut to a single-family is a
22  different situation than a parking space.
23            When you live in XYZ Apartments, okay, they
24  have 300 parking spaces, and you park wherever you
25  want to when you get home.  You find a parking space.
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 1  You don't own that parking space.  The owner of the
 2  apartments owns it.  Okay?  That is a defining
 3  criteria for looking at whether a street could become
 4  a public street:  because there's no true curb cut,
 5  there's no traffic control.  And you shouldn't have
 6  people backing into public streets to get in and out
 7  of a parking space.  I'm talking about true parking
 8  spaces; not driveways, parking spaces.
 9            COUNCILMEMBER BATES: Okay.  I believe I'm


10  with you now.  When you qualified it with a curb cut,
11  that made sense.
12            COUNCILMEMBER ALEXANDER: Right.
13            MR. HAEBERLIN: Correct.  In other words, I
14  would hate to develop an apartment community in the
15  city and it have 300 parking spaces and every one of
16  them backed into a thoroughfare that then we would
17  accept as a public street.
18            COUNCILMEMBER BATES: Understood.  I either


19  missed or you didn't say curb cut and --
20            MR. HAEBERLIN: I apologize.  Sometimes we
21  talk too much planner-speak, so I was trying to get to
22  the heart of it.
23            COUNCILMEMBER BATES: That's right.  I'm
24  with you now.
25            COUNCILMEMBER ALEXANDER: Okay.  Mr. Weed,
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 1  I'm going to agree with the planner and disagree with
 2  you.  I think that wiping out the ability to have
 3  private streets, I as a developer could not come in
 4  with a high-end, townhome gated community, because
 5  even though you could require me to build those roads
 6  to the county standards that I think they should be,
 7  me putting a gate up would negate them being public.
 8            So my question is, since I'm going under the
 9  assumption that the answer would be no to me, could I
10  apply for any type of variance or anything to turn
11  that no into a yes?
12            MR. WEED: Well, it depends on the variance
13  standards.
14            Once again, in the past, Doraville in my
15  opinion's kind of been fast and loose with variance
16  standards, which explains how we got some of the
17  situations we have now.  This Council's not done that;
18  but I think we would all agree that in the past, that
19  was done.
20            The basic idea behind a variance and the
21  first rule of variance is that you can't completely
22  ignore -- if something says no, you can't do it, in
23  the zoning code, then you can't do it and you can't
24  get it by a variance.  So that's rule number one.
25            COUNCILMEMBER ALEXANDER: That answered the
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 1  question on there's -- I wouldn't be able to develop.
 2            MR. WEED: And I'm not trying to debate, but
 3  please bear in mind --
 4            COUNCILMEMBER ALEXANDER: No.  That --


 5            MR. WEED: -- in your hypothetical, you
 6  could still put a fence around the entire thing, could
 7  you not?  And a fence can have a gate.  And if you
 8  have the ability to put a fence around it and gate it,
 9  then I think you can still do that.
10            But I think the only way you can do that is
11  -- in Mr. Bates' hypothetical would be if you've got a
12  curb cut right off of some main thoroughfare, then --
13  and in fact that really isn't a street, it's the
14  apartment complex situation, because you could
15  certainly put a fence around it and you can gate a
16  fence.
17            COUNCILMEMBER BATES: But under
18  Mr. Haeberlin's argument that if you've got a curb cut
19  going from the individual townhome back into a
20  circular drive, then it becomes a candidate for a
21  public street.
22            COUNCILMEMBER ALEXANDER: Yes.
23            COUNCILMEMBER BATES: It's not then the sea


24  of asphalt with individual parking spaces.
25            MR. WEED: I think it's still a matter of
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 1  determination based upon the current definition of
 2  what is a street, so --
 3            MR. HAEBERLIN: Well, remember, you guys
 4  always had a requirement that lots in the city abut
 5  upon a public right-of-way and it was always 85 feet.
 6  Of course none of the developments met them, and we're
 7  fully aware of that, even the townhouse district.  So
 8  you had conflicting codes.  You had this private-
 9  street district which required fee-simple lots to abut
10  on a public street that never abutted on a public
11  street.  So that's some of the conflicts that you've
12  had.  I think that's one of the reasons why you've
13  gotten some of the developments you have.
14            Remember that lot frontage is very important
15  -- lot frontage on a public street.  Can you configure
16  that without building a street?  Certainly you can in
17  some situations.  In a lot of areas, you're not going
18  to be able to.  You're going to have to build a public
19  street to have fee-simple lots that abut upon that
20  public street.
21            And that public street would probably be a
22  60-foot right-of-way versus what they've done in the
23  past is they've built, you know, 15- and 20-foot
24  right-of-ways where cars can't pass, the garbage truck
25  can't go in there.  Those are the development -- post
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 1  development situations you're dealing with.  In fact
 2  in some of the locations, the car actually hangs into
 3  the quote/quote public right-of-way because there's no
 4  space for it.  So the whole focus of this amendment is
 5  to prevent that.
 6            I certainly don't discount Ms. Alexander's
 7  comments about private communities.  I don't think
 8  that Doraville is anywhere near the price point today
 9  that they will be dealing with that as a problem, and
10  I'm just going to be factual with you.
11            If a developer wants to do private streets,
12  he probably doesn't have enough land to develop the
13  number of units that he wants to have so he's going to
14  fudge or figure out a way to get more units per acre
15  by having a private street.  And then when it becomes
16  a problem, then it becomes your problem because the
17  taxpayers some to you.  And again, that's a policy
18  decision.  I'm not a big advocate for private streets
19  as you can tell.
20            COUNCILMEMBER ROCHE: If we pass this
21  tonight, what happens next?  Does someone show up at
22  City Hall tomorrow?  I mean what's the immediate
23  effect going to be of passing this?
24            MR. HAEBERLIN: New zoning applications for
25  R-SFA will be public streets unless Mr. Weed
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 1  determines they can apply for a variance under some
 2  scenario,  So if I --
 3            COUNCILMEMBER ROCHE: Nothing changes for


 4  existing?
 5            MR. HAEBERLIN: Nothing changes for existing
 6  until you guys make a policy decision, when, if ever,
 7  for any of those other --
 8            COUNCILMEMBER ROCHE: Okay.  I understand.


 9            MR. HAEBERLIN: -- that exist.
10            And if we're through, we can have the public
11  hearing portion as well.  Thank you.
12            MAYOR JENKINS: Finished, Scott?
13            MR. HAEBERLIN: Uh-huh.
14            MAYOR JENKINS: Anybody for this change?
15            Stuart?
16            MR. ANDERSON: Stuart Anderson.
17            I'm definitely for this restricting or
18  eliminating public [sic] streets.
19            Something that hasn't been mentioned, of
20  course, because we don't have a planned unit develop-
21  ment or a planned development section in our Code is
22  something that Bonita and I and other people brought
23  up earlier.  Keep in mind perhaps that when we do have
24  a planned development code, section in our Code, that
25  we have a hundred-acre-or-more planned unit develop-
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 1  ments.
 2            A content of planned unit development or
 3  planned development is private streets.  So if we put
 4  that only we can have hundred-acre private develop-
 5  ments, that precludes, automatically takes care of a
 6  lot of this.  You can't -- since we don't have a PUD
 7  that's less than a hundred acres and we can't have
 8  private streets, that eliminates this whole discussion
 9  of private streets.
10            Another part of this is something that I
11  think Murray was referring to.  If we -- and I don't
12  want to change this tonight because I don't want to
13  prolong it, but I think that if we put something in
14  it, some sort of covenant so that when -- to answer
15  Mr. Spangler's comments, when the private streets --
16  these people that are existing on private streets now
17  want to come into the city or want to become county
18  streets, et cetera, et cetera, that somehow if we can
19  do this -- I'm not sure, Murray -- but a codicil or
20  covenant wherein when they do want to do this, they
21  have to pay a tax, an up-front fee so that the
22  transition will not burden the City and the County so
23  that that would be taken care of or answered that way.
24  I don't know if you can do that or not, but you know
25  that eventually they're going to become a private
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 1  [sic] street, and if we put something in the ordinance
 2  now that -- since it's not then retroactive until they
 3  ask us to become private -- public streets, we put
 4  something in the ordinance now so that there is a
 5  financial consequence.
 6            And I would say covenants, again, about
 7  private streets in small developments, but I think I
 8  covered that in the planned unit development.  If we
 9  do the planned development of a hundred acres or more,
10  then none of this stuff -- they can't have private
11  streets; they'll all -- they have to be public
12  streets.
13            Questions?  Thanks.
14            MAYOR JENKINS: Thank you, Stuart.
15            COUNCILMEMBER FLEMING: Thank you.
16            MR. ANDERSON: Thank you.
17            MAYOR JENKINS: Anybody else for?
18            MR. HART: The private streets have always
19  been a problem in the city.  I think we're looking at
20  a development over on Tilly Mill Road where they built
21  a whole subdivision where there's no room in the
22  driveway for the cars because they -- That problem
23  exists because the development itself like many other
24  developments in the city weren't built to county
25  standards.  When they built and submitted the plans
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 1  for the development, it didn't allow for the
 2  development itself to meet stream buffers and streets
 3  and everything else.
 4            So I agree with Murray when it comes to like
 5  Peachtree City.  Those city councils, when you hear
 6  private streets, they have an aversion to it so they
 7  just don't pass it.  I mean it just -- you don't
 8  necessarily have to outlaw it; you just don't pass it.
 9  And some of these laws are there to, I guess, keep you
10  from forgetting not to pass something.
11            I mean I agree with Maria about the gated
12  communities being able to build private roads and that
13  sort of thing or taking on, you know, annexation where
14  you end up -- We only get three streets paved a year,
15  and we end up with not having the money to pay for the
16  streets that we have.
17            So it's a real problem.  And it could be
18  settled if the Council just decided, and the Planning
19  Commission, when private streets come up, it's just
20  not acceptable, and that these developments have to
21  meet County and State standards for roads.  It's that
22  simple.  They have to be a certain width, it's got to
23  have curbs and all that sort of thing.
24            But you should be able to build that gated
25  community if that's possible.
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 1            Thank you.
 2            MAYOR JENKINS: Anybody else for?
 3            MR. CRAWFORD: Ben Crawford.
 4            I listened to -- I went over this on the
 5  Planning Commission but I'm not speaking as a Planning
 6  Commission member tonight.
 7            I think you have to have it on the books.
 8  If you leave it up to what some future city council is
 9  going to do, that they all make agreements to do the
10  same thing each time, I don't think that's going to
11  fly.  I think you have to have something that's in
12  your ordinances that's hard and fast that you follow.
13  And if circumstances come up like Maria was talking
14  about, then you get into a discussion about it, but I
15  think you have to have something on the books.
16            MAYOR JENKINS: Anybody else for?
17                           - - -
18                       (No response)
19                           - - -
20            MAYOR JENKINS: How about against?  Against?
21                           - - -
22                       (No response)
23                           - - -
24            MAYOR JENKINS: Okay, Scott.
25            COUNCILMEMBER FLEMING: I need to ask
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 1  Mr. Weed a question.
 2            MAYOR JENKINS: You go ahead.
 3            COUNCILMEMBER FLEMING: Mr. Weed,
 4  Mr. Anderson brought up a suggestion or Mr. Haeberlin
 5  brought up a suggestion about regulatory fees or some
 6  type of covenant for those that may want to come into
 7  the city in a future date.  Is that a possibility in
 8  this code or in our rewrites of the code?
 9            MR. WEED: Yes.
10            MR. CRAWFORD: Impact fee.
11            COUNCILMEMBER FLEMING: Impact fees or --


12            MR. WEED: And it's probably appropriate to
13  do that.
14            We could do it via a tax, we could do it via
15  an impact fee; it could be done via just an assessment
16  to the committee that gets the primary benefit of the
17  city taking over their street.  We could also -- you
18  know, we could do it literally by virtue of agreement
19  with the landholders that are there at the time, that,
20  you know, we're going to take the street off your
21  hands, and you need to be prepared to, you know, pay
22  something for us doing that.
23            COUNCILMEMBER FLEMING: But would we need to


24  have that as a standalone ordinance or is that part of
25  just the agreement of when we take in their private
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 1  road?
 2            MR. WEED: I think you could do it either
 3  way.  You know, I think either one would be legal.
 4            If you get to the point where you want to
 5  just generally -- What I would suggest is when we get
 6  around to writing subdivision regulations, we would
 7  probably put that one into the subdivision regula-
 8  tions.
 9            COUNCILMEMBER FLEMING: Okay.
10            MR. WEED: Scott is a professional planner.
11  He may -- you know, he may think of a better place to
12  put, but I think that would be the logical place I can
13  think of.
14            MR. HAEBERLIN: Yeah, it's appropriate.  I
15  mean our subdivision regulations definitely need work.
16  We just have one text on it right now.  We need to do
17  a lot of work on those.
18            COUNCILMEMBER FLEMING: Thank you.
19            COUNCILMEMBER BATES: I'll make a motion to


20  adopt the ordinance to amend Section 906(C) to put it
21  in reserve.
22            MAYOR JENKINS: Do I get a second?
23            COUNCILMEMBER PITTMAN: Second.
24            MAYOR JENKINS: Any more discussion?
25                           - - -
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 1                       (No response)
 2                           - - -
 3            MAYOR JENKINS: Call the roll, please.
 4            CLERK BLACKMON: Councilmember Alexander?


 5            COUNCILMEMBER ALEXANDER: Yes.
 6            CLERK BLACKMON: Councilmember Bates?
 7            COUNCILMEMBER BATES: Yes.
 8            CLERK BLACKMON: Councilmember Fleming?
 9            COUNCILMEMBER FLEMING: Yes.
10            CLERK BLACKMON: Councilmember Pittman?
11            COUNCILMEMBER PITTMAN: Yes.
12            CLERK BLACKMON: Councilmember Roche?
13            COUNCILMEMBER ROCHE: Yes.
14            CLERK BLACKMON: Councilmember Spangler?
15            COUNCILMEMBER SPANGLER: Yes.
16            MAYOR JENKINS: Thank you.
17            Scott?
18            MR. HAEBERLIN: Okay.  The next item, which
19  we're actually going back into again where this was
20  recessed, Section 903 which is R-1, Single-Family
21  Residential District.
22            Mr. Weed has provided me with an update
23  which I attached to the agenda and placed in each
24  person's box, and that is just some language for you
25  to consider that he's offered as a compromise to some
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 1  discussion that previously occurred.  Basically where
 2  we set at was discussing accessory structures, how
 3  many we should have, should there be an allowance for
 4  more of them in the older developments versus the
 5  newer developments, and Mr. Weed had prepared some
 6  language for you to take a look at.
 7            COUNCILMEMBER FLEMING: Excuse me.  Are you


 8  referring to 1 of 3 pages?
 9            MR. HAEBERLIN: Yes, ma'am.
10            COUNCILMEMBER FLEMING: I thought that was


11  601 and not 903.
12            MR. HAEBERLIN: My understanding, he had
13  prepared that language for R-1.
14            MR. WEED: I did that for R-1.
15            COUNCILMEMBER FLEMING: Okay.
16            COUNCILMEMBER ROCHE: Well, but it says 601


17  here.
18            COUNCILMEMBER ALEXANDER: It does say 601.


19            MR. HAEBERLIN: Oh, it just references 601.
20  In that third sentence there?
21            MR. WEED: Yes.
22            MR. HAEBERLIN: It just references back to
23  the section of the Code.
24            COUNCILMEMBER FLEMING: Okay.
25            MR. WEED: If you'll look at the -- if
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 1  you'll look at 901, that's a paragraph in 901.  It's
 2  in this in --
 3            MR. HAEBERLIN: Correct.
 4            MR. WEED: -- reference to the other
 5  paragraph.
 6            COUNCILMEMBER FLEMING: Okay.  Thank you.


 7  Go ahead.  Thank you.
 8            MR. WEED: Essentially you would take these
 9  three pages if you would care to and you would simply
10  insert them into the relevant subsection (C) that
11  Council -- we talked so much about, which is on page 4
12  of 14 on the August 28th, '09 version of 901.  Pardon
13  me.  903.
14            And once again, it's obvious that these --
15  you know, they are alternatives.  Some of the alterna-
16  tives obviously conflict, but I wanted to -- I wrote
17  down every idea I could think of about different ways
18  of doing it where you could pick and choose from the
19  cart.
20            COUNCILMEMBER ROCHE: This never did get


21  posted on the web, did it --
22            MR. HAEBERLIN: I don't believe --
23            COUNCILMEMBER ROCHE: -- the version of R-1?


24            MR. HAEBERLIN: Oh.  R-1 should have been
25  posted, yes, sir.
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 1            COUNCILMEMBER ROCHE: I just can't find it.


 2            COUNCILMEMBER SPANGLER: Murray --
 3            COUNCILMEMBER FLEMING: (Inaudible.)
 4            COUNCILMEMBER SPANGLER: -- on alternative 1


 5  on page 1 of 3 --
 6            COUNCILMEMBER ROCHE: Yeah, but I didn't see


 7  it on the web anywhere.
 8            COUNCILMEMBER SPANGLER: -- how would you


 9  actually register that?  Where would you get the form
10  and what would the form entail?
11            MR. WEED: What I had contemplated would be
12  the form would essentially require everything that I
13  listed in sub (c) right below that.  You'd get it from
14  Mr. Haeberlin's office or the Clerk's office, and it
15  would identify the things that I've got listed below.
16            COUNCILMEMBER SPANGLER: And who would fill


17  this out?
18            MR. WEED: The owner.
19            COUNCILMEMBER SPANGLER: The owner?
20            MR. WEED: Yeah.  Essentially they would
21  self-identify the existing accessory uses, and if they
22  were confused about what might constitute an accessory
23  use, they could invite the Planner or someone to the
24  property and he would help identify them.
25            And please bear in mind that when you get
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 1  around to modifying 601, a lot of things which are
 2  accessory uses now will be exempt then -- pergolas,
 3  children's play equipment, et cetera, et cetera -- so
 4  this probably wouldn't be as onerous as it might
 5  appear at first blush if you do pass 601.
 6            COUNCILMEMBER ALEXANDER: That was a


 7  question we or a discussion we were having with
 8  Mr. Haeberlin before the meeting, the use of the word
 9  "use" instead of "structure," because he said they can
10  be the same or not.  For example, if I have a home
11  occupation license, that is an accessory use.
12            MR. WEED: Is there a question there?
13            COUNCILMEMBER ALEXANDER: Why doesn't it say


14  any accessory structure?  Why does it say "use?"
15            MR. WEED: Well, I don't -- I believe that
16  you could arguably have what I would call --
17            The ordinances use the words "accessory use"
18  and "accessory synonymously.  It turns it back and
19  forth and turns it back and forth.  I think we could
20  change it to "structure."  I think I would feel more
21  comfortable leaving it as "use."  But I used that term
22  mostly because the ordinance itself, existing,
23  switches it back and forth regularly.
24            COUNCILMEMBER BATES: Aside from a home


25  occupancy use, is there an accessory use that is not a
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 1  structure?
 2            MR. HAEBERLIN: Yes.
 3            MR. WEED: I think so.
 4            MR. HAEBERLIN: Yeah.  Like an in-home day
 5  care which was previously allowed under the old code
 6  would be an accessory use within R-1 if you had a
 7  conditional use; sure.
 8            COUNCILMEMBER BATES: Okay.  Well, that
 9  would be a home-occupancy type business.
10            MR. HAEBERLIN: Well, correct.
11            COUNCILMEMBER BATES: Aside from a business,


12  aside from doing work inside of a home as a permitted
13  use, is there an accessory use that's not a structure?
14            MR. HAEBERLIN: It's really just the def- --
15  the definition of "structure" is so succinct in our
16  Code, you know.  Like a fence is considered a struc-
17  ture.
18            MR. WEED: Right.
19            MR. HAEBERLIN: I'll think of something.
20            COUNCILMEMBER FLEMING: Can't we just put


21  use/structure, and then, I mean, that way --
22            MR. WEED: I'll put anything --
23            COUNCILMEMBER FLEMING: -- you've got the


24  whole --
25            MR. WEED: -- you want, I mean, as long as
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 1  it's legal.
 2            COUNCILMEMBER FLEMING: -- gamut in there?


 3            MR. WEED: So yeah -- I mean yes, ma'am, you
 4  can do that.
 5            COUNCILMEMBER BATES: The only problem with


 6  that unless -- and Ms. Alexander, I don't mean to
 7  steal your argument -- would be that if I had a home
 8  occupancy license, then that would count as one of my
 9  uses.
10            MR. WEED: I'm not trying to -- since we're
11  kind of arguing angels dancing on the head of a pin,
12  there's no such thing as a home occupancy license.
13            COUNCILMEMBER BATES: A home occupancy tax.


14            MR. WEED: All right.  It's an occupation
15  tax receipt.
16            COUNCILMEMBER BATES: If I have an occu-


17  pation tax receipt to do business in my home, that
18  would count as an accessory use under this ordinance.
19            MR. WEED: No, sir.
20            COUNCILMEMBER BATES: Why not?
21            MR. WEED: That's not how it works.
22            Certain zones allow uses in your home, and
23  you pay a tax simply because you're in business.
24  That's totally separate.
25            The only time the two ever get intertwined
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 1  is when Scott does his zoning check to make sure that
 2  when a person pays occupation tax to Rhonda, that they
 3  actually are allowed to have that occupation in that
 4  zone.
 5            But other than that, you can completely
 6  separate out any kind of occupation tax receipt.  It
 7  totally doesn't matter.  It's just the payment of a
 8  tax.
 9            COUNCILMEMBER BATES: So, then, it's not
10  really an accessory use.
11            MR. WEED: What is an accessory use would be
12  the same thing as -- you know, it's like a conditional
13  use.  It is a use of land that is not necessarily by
14  right but there are conditions attached to that use.
15  And as we talked about the one -- you know, the one we
16  keep debating about considerably would be massage
17  parlors.  And to my knowledge, they are not allowed by
18  right in any of our zones; however, they are allowed
19  by conditional use.
20            MR. HAEBERLIN: Let me offer some defini-
21  tions.
22            Accessory use:  a use or a structure on the
23  same lot and of a nature customarily and subordinate
24  to the principal use or structure.  That's Section
25  402.
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 1            Accessory structure:  A subordinate struc-
 2  ture detached from but located on the same lot as a
 3  principal structure, the use of which is incidental
 4  and accessory to that of the principal use.
 5            So that's how your codes currently define
 6  those two distinctions.
 7            COUNCILMEMBER ROCHE: So if I have -- I mean


 8  I have all this woodworking equipment, and eventually
 9  some day I'll learn how to use it.  But anyway, I was
10  thinking about putting it all in the basement, and I
11  do that because that's just part -- you know, I live
12  there, and I want to have a woodworking shop in my
13  basement.
14            Now, if I ever wanted to start building and
15  making fine craftsman furniture and selling it --
16            MR. WEED: Maybe you want to have a detached
17  building where you store all of your wood-working
18  equipment and maybe even you put, you know, pieces of
19  lumber in there.  So that would be -- it would be both
20  an accessory use and, arguably, an accessory
21  structure, the detached building.  You know, that
22  would be an accessory structure to the principal
23  structure which would be your home.
24            COUNCILMEMBER ROCHE: I guess my question


25  is, is there any difference between whether I operate
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 1  as a business or operate as a hobby?
 2            MR. WEED: Probably not for zoning purposes
 3  unless -- Definitely yes for occupation-tax receipt
 4  purposes because we can't tax you on your hobby unless
 5  it turns into a business, but for zoning purposes, you
 6  know --
 7            MR. HAEBERLIN: There is some in-home
 8  occupation that says you cannot have an accessory
 9  structure for the conduct of any home occupation.
10  That just follows through from your old code.
11            COUNCILMEMBER ROCHE: But I could make --


12            MR. HAEBERLIN: That's not a change.
13            COUNCILMEMBER ROCHE: -- rocking chairs in


14  my basement all day long and sell them out of my base-
15  ment?
16            MR. WEED: You could, arguably, until --
17  until it becomes something to the point of where Code
18  Enforcement or somebody, you know, sees, hears, tastes
19  or touches it, and then if you have it -- if it
20  becomes your business, we could arguably make you pay,
21  you know, occupation tax for it.
22            COUNCILMEMBER ROCHE: Right, I understand.


23  But as long as I get a business license, I can make
24  rocking chairs all day long and sell them out of the
25  back of my house over on Chestnut.


Page 71


 1            MR. WEED: Well, perhaps not.  And I would
 2  say probably not, unless it would be home occupation
 3  with minimal impact.  And you would probably qualify
 4  in that case because you wouldn't need an outside sign
 5  necessarily, you wouldn't need parking so you wouldn't
 6  have to have paved parking.  You're not going to have
 7  outside people coming in.
 8            Let's -- let's -- We'll change the scenario
 9  just a little bit.  You're doing the woodworking and
10  then you spend most of your year going to arts and
11  crafts festivals and selling your merchandise at arts
12  and crafts festivals.  It's probably fine.
13            COUNCILMEMBER ROCHE: Right.
14            MR. WEED: Now, we might make you get a home
15  occupation because, you know, you're clearly in
16  business at a certain point.  And once again, that's
17  the art and not science of law and regulation.  At a
18  certain point, that becomes your business, not merely
19  your hobby, I guess when you leave amateur woodworking
20  status and go pro.  And where that exact point is, I
21  don't know, but I could probably smell it in the wood
22  chips --
23            COUNCILMEMBER ROCHE: Well, to me --
24            MR. WEED: -- and in the facts.
25            COUNCILMEMBER ROCHE: To me, what changes is
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 1  if my neighbor does exactly the same thing.  And what
 2  changes for me is suddenly I can hear a saw going
 3  night and day.
 4            MR. WEED: Yeah.
 5            COUNCILMEMBER ROCHE: Then it becomes an


 6  issue.  And I guess that's what I'm trying to get at
 7  is what we really allow in R-1 and what can be gotten
 8  away with, et cetera, et cetera.
 9            MR. HAEBERLIN: We do ask that question on
10  the zoning precheck, is -- there's a little section
11  down there that says, how much of the principal
12  structure you use, how much of the accessory structure
13  you use, and that's a key indicator for staff that
14  something is awry.
15            If somebody says on their home occupation
16  license application that they're going to use an
17  accessory structure, that's actually a violation of
18  your home occupation ordinance, so those are denied
19  because they have truthfully answered that question.
20            COUNCILMEMBER ROCHE: Is my garage not an


21  accessory structure or is my basement?
22            MR. HAEBERLIN: No.  Your garage and your
23  basement are principal structures.
24            COUNCILMEMBER ROCHE: Right.  So I can do


25  whatever I want there.
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 1            MR. HAEBERLIN: Well, you have to look in
 2  terms of -- and Mr. Weed might elaborate on this --
 3  things that are customarily found in a residence.  If
 4  you bake cookies at your residence, flour, sugar and
 5  water are at most people's houses, okay, and arguably,
 6  woodworking stuff as well.
 7            But let's talk about welding.  Let's talk
 8  about something involved with nuclear power or some
 9  other crazy thing.  Those are not customarily found at
10  a residence.
11            And so it does get down to that gray matter
12  discussion of exactly what you're doing, and I've had
13  that discussion with applicants here.  You know, if
14  somebody says they're going to do painting, are you
15  going to do auto-body painting, are you going to paint
16  pictures or what are you going to do?  Are you going
17  to go paint houses?
18            COUNCILMEMBER ROCHE: Yeah.  I mean I don't


19  even want to pick it apart.  I just want to --
20            MR. HAEBERLIN: Yeah.
21            COUNCILMEMBER ROCHE: -- understand a little


22  better.
23            COUNCILMEMBER BATES: Mr. Weed, I've jumped


24  to alternative 7, which, of your alternatives, is my
25  favorite, with one question.  Paragraph -- or sentence


Page 74


 1  two starts with, "However, after registration of
 2  existing accessory uses," which is set forth in this
 3  chapter.  If we adopt alternative 7, then do we have
 4  to adopt a registration?
 5            MR. WEED: In my opinion, yes.
 6            And please bear in mind, what I understood
 7  the goals to be -- we'll go back to that -- would be
 8  you didn't want to simply grandfather in every single
 9  accessory use that might exist now.  You still want to
10  have some ability to know what they were and some
11  ability to cap them.  And the only way you can do
12  that, of course, is we either have to get the resident
13  to tell us what they are or we have to go look and
14  record what they are.
15            So the answer to the question is yes.
16            COUNCILMEMBER BATES: So it would be
17  adopting, then, alternative 3 and 7.
18            MR. WEED: Yes.
19            COUNCILMEMBER BATES: If, hypothetically, we


20  went that route.
21            MR. WEED: That's correct.
22            Probably 2, 3 and 7 actually is what I -- if
23  you went that route.
24            COUNCILMEMBER FLEMING: And these are going


25  to be kept on file?
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 1            MR. WEED: By Mr. Haeberlin.  I love giving
 2  Mr. Haeberlin more work.
 3            COUNCILMEMBER ROCHE: Well, I guess I had a


 4  question about that.  It would seem that it would be
 5  the City Building Official.  Wouldn't that be more
 6  appropriate?
 7            MR. WEED: Well, in our situation, we've got
 8  a part-time Building Official and Scott is the
 9  Assistant Building Official with some of the delegated
10  powers.
11            If you had a full-time Building Official, I
12  think that would be fine.
13            Since's it's in the Zoning Code, I still
14  would kind of lean towards the City Planner having to
15  deal with it.  That's --
16            COUNCILMEMBER ROCHE: I would lean towards


17  having a full-time City Building Official for exactly
18  these types of things so that the Building Official
19  can, like we talked about in number 7, going around
20  and looking.  And we can't really do that now because
21  we're paying someone by the hour, you know, 50 bucks
22  an hour or whatever, just to go out and do audit work,
23  and we don't do that, so -- to my knowledge.
24            But anyway, that's neither here nor there
25  for this particular issue.
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 1            MR. HAEBERLIN: I mean I don't care how you-
 2  all make that decision.
 3            Ultimately, you have to be aware that there
 4  needs to be succinct responsibilities of all
 5  employees, and right now, zoning and building are
 6  completely muddied and there are a lot of things in
 7  the Code that need to be changed.  Mr. Weed has
 8  offered to you many changes to try to move as many
 9  building things out of the Zoning Code as possible
10  because that will continuously be a dialog unless we
11  discern who does what, and that's just something we
12  need to move forward with in the future.  And you've
13  seen some Code amendments for that reason, clarifying
14  who does what.
15            COUNCILMEMBER ROCHE: Yeah.  And again, in


16  this case, I mean you are our full-time Building
17  Official at this point.
18            MR. HAEBERLIN: Assistant Building Official.
19            COUNCILMEMBER ROCHE: Well, close.
20            COUNCILMEMBER SPANGLER: So we have a temp


21  and an assistant, not full-time.
22            COUNCILMEMBER BATES: Mr. Weed, on
23  alternative 4, "Owners of lots seeking exemption or
24  users of such exemptions shall permit officers of the
25  City to record the size, shape, type and location of
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 1  exempt accessory structures," what would trigger and
 2  owner seeking an exemption?
 3            MR. WEED: My mom.  My mother lived in the
 4  same home, but I rented it for her, for 20 years.  She
 5  never owned that home, nor did I.  But she sure
 6  planted a lot of flowers and she sure had a lot of
 7  yard stuff in it.  So that's exactly the situation.
 8  Either she, as user, could come apply, or she could
 9  talk to her landlord and they could come and apply.
10            COUNCILMEMBER BATES: But what would trigger


11  them seeking an exemption?
12            MR. WEED: What would trigger "them" who?
13            COUNCILMEMBER BATES: The user or the owner,


14  either one.
15            MR. WEED: The trigger would be --
16            COUNCILMEMBER BATES: How would they know to


17  seek an exemption?
18            MR. WEED: We're going to essentially
19  advertise.  It would be on the web site, I think some
20  of the Council members have recommended sending flyers
21  out in water bills, and the same ways that we might --
22            COUNCILMEMBER BATES: Okay.
23            MR. WEED: -- ordinarily give notice.
24            COUNCILMEMBER BATES: So under this
25  alternative, if I hypothetically had four accessory
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 1  uses on my property, got notified in the City news-
 2  letter that if you have more than two you must seek an
 3  exemption, then Mr. Haeberlin or --
 4            MR. WEED: Whoever.
 5            COUNCILMEMBER BATES: -- Mr. Calcaterra or


 6  Quality of Life, someone would come out and record the
 7  size, shape, type, location of those for now-exempt
 8  accessory uses.
 9            MR. WEED: Yes.
10            COUNCILMEMBER ROCHE: Well, I mean -- and I


11  could see that as being part of an audit process.  I
12  mean I know that we've already begun the process of
13  auditing all of our building permits back to three
14  years.  But I think at some point once we complete
15  that, we probably need to go basically lot by lot and
16  maybe get, you know, the software to keep track of all
17  of this stuff and register it so that we know what we
18  do have today.
19            MR. WEED: One advantage of being a 10,000-
20  person town even though you have, you know, lots of
21  lots, is that you're still at a point where you
22  literally could -- with internal staff, you could
23  literally get people to go and take the photographs of
24  every lot.
25            COUNCILMEMBER ROCHE: Exactly.
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 1            MR. WEED: And eventually, we need to do
 2  that anyway in my opinion.
 3            COUNCILMEMBER ROCHE: Exactly.
 4            MR. WEED: We need to have a photograph of
 5  every sign in this town; we need to have a picture of
 6  every lot in this town.
 7            COUNCILMEMBER SPANGLER: Now, who are you


 8  talking about taking these pictures?  Staff or the
 9  property owner himself?
10            MR. WEED: I'm thinking of existing staff.
11  I mean I think that's something Quality of Life can
12  do, if we had a policeman who might have had some
13  injury and was sort of on desk duty, as long as they
14  could drive a car.
15            COUNCILMEMBER SPANGLER: I don't -- I don't


16  think that would be --
17            MR. WEED: I mean --
18            COUNCILMEMBER SPANGLER: -- the right
19  scenario.  I understand --
20            MR. WEED: How we decide to do it --
21            COUNCILMEMBER SPANGLER: -- what you're


22  saying.
23            MR. WEED: -- that's up to us.  But there's
24  got to be somebody in our staff who we could send to
25  go do that, I think.
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 1            COUNCILMEMBER ROCHE: Or maybe we could hire


 2  a --
 3            MR. WEED: Or you could hire someone to go
 4  do that.  And Hapeville did that.  Hapeville, as part
 5  of their architectural sign ordinance, hired Pimsler
 6  Hoss Architects.  They got one of their low-level
 7  architects to drive around and, you know, the first
 8  thing they did was record every single structure in
 9  town.
10            COUNCILMEMBER ROCHE: Right, exactly.
11            COUNCILMEMBER BATES: So --
12            MR. WEED: That was part of their contract.
13            COUNCILMEMBER BATES: -- Mr. Weed, on this


14  -- and I'm going back to number 4 -- if we were to do
15  number 4, it would then be number 4 and either 5 or 6;
16  is that correct?
17            MR. WEED: Yes.
18            COUNCILMEMBER BATES: And the only
19  difference between 5 and 6 is that 5 requires them to
20  reduce down to two and 6 doesn't.
21            COUNCILMEMBER FLEMING: 6 is permitted
22  after; 5 is prior to.
23            MR. WEED: Correct.  5 --
24            COUNCILMEMBER FLEMING: 6 out to be not an


25  alternative, actually, because I'm reading it as this
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 1  is permitted after:  lots created --
 2            MR. WEED: Right, yeah.
 3            COUNCILMEMBER FLEMING: -- after?
 4            MR. WEED: Yeah.  6 was in there -- we would
 5  need 6 in there anyway --
 6            COUNCILMEMBER FLEMING: Correct.
 7            COUNCILMEMBER BATES: Got you.
 8            So it'll be --
 9            MR. WEED: -- for new lots.
10            COUNCILMEMBER FLEMING: It's not really an


11  alternative.
12            MR. WEED: Right.  That would cover new
13  lots, period.
14            COUNCILMEMBER BATES: So it would be 4, 5


15  and 6.
16            MR. WEED: Yes.
17            COUNCILMEMBER ALEXANDER: And the exemptions


18  would not just include the number; it would also
19  include, say for example my little house is too close
20  to the fence on my property line.
21            MR. WEED: Well, not right now.
22            Right now, we're only dealing with accessory
23  uses, not -- you know, not other -- like no other
24  perceived violations of the zoning code, because we're
25  not trying to -- we're not really trying to catalog
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 1  items that might require variances of some kind.  This
 2  is really just to deal with accessory uses.
 3            So I think if your house is built too close
 4  to the --
 5            COUNCILMEMBER ALEXANDER: No.  I'm talking


 6  about your accessory.
 7            COUNCILMEMBER BATES: The accessories, if it


 8  was too close.
 9            MR. WEED: Oh.
10            MR. HAEBERLIN: She's talking about a non-
11  conforming structure.
12            MR. WEED: Yeah.  Yeah.  Well, I mean yes,
13  it would.
14            COUNCILMEMBER ALEXANDER: So the exemption


15  would cover that also.
16            MR. WEED: Yes, it would cover that also.
17  You know, it might not mean that -- you know, you
18  might find out you built upon your neighbor's lot and
19  you might get sued one day, but, you know, you're not
20  going to have a problem with the government over it.
21            COUNCILMEMBER ROCHE: So with alternative 4,


22  everybody in town basically that has -- would have to
23  come and ask for an exemption --
24            MR. WEED: Correct.
25            COUNCILMEMBER ROCHE: -- versus us going out
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 1  and --
 2            COUNCILMEMBER BATES: If they were over the


 3  number of -- if they were over two.
 4            COUNCILMEMBER ROCHE: Right.
 5            COUNCILMEMBER ALEXANDER: Or if it was built


 6  too close to the property line.
 7            COUNCILMEMBER BATES: Okay.
 8            COUNCILMEMBER ROCHE: You know, that just


 9  seems like a big mess to me.
10            MR. HAEBERLIN: I don't think you generally
11  have lots of people over three, but it's a small
12  percentage who are way over the requirement, I think.
13  I mean that's just from driving around, what I've
14  seen.  You have a small percentage who probably have
15  four or five and then the rest of the people may not
16  even have one accessory.
17            I mean most of these houses were built, you
18  know, kind of in the format where they might have had
19  a one-car carport or a two-car carport, and so
20  somebody might have like a storage building, but I
21  have not seen huge violations.  And certainly, as we
22  talked about last time, though, I've seen some
23  interesting things being used as accessory structures.
24            MR. WEED: And don't forget 601.  If you
25  amend that, some things that might be problematic now
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 1  would be exempt anyway under 601.  Pergolas, for
 2  example; fire pits.
 3            COUNCILMEMBER ALEXANDER: I had a question.


 4  Why are there no greenhouses?  In reviewing 601, it
 5  didn't look like greenhouses were allowed.
 6            MR. HAEBERLIN: We did not seek to identify
 7  every type of accessory structure but we looked at
 8  things that were commonly looked at as landscape
 9  treatments like bird houses and ponds and stuff like
10  that.  It doesn't disallow it.  For example, a
11  swimming pool is not specifically detailed as an
12  exemption but the pool house with the swimming pool
13  is.
14            So we did not necessarily identify every
15  possible accessory structure that I could think of.
16  I'm sure if we sat down, we would have hundreds of
17  them.  Because greenhouse is but one example.  Storage
18  building, greenhouse, what-have-you; potting shed.
19  You know, it all depends on how it's designed.
20            I think really you're going to come down to
21  -- remember that impervious limit is probably going to
22  kill or mitigate the ability for all these accessory
23  uses, anyway.  With 10,000 square feet and the house
24  and the driveways and all that other stuff that
25  constitutes impervious, you're simply going to reach a
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 1  limit.  I just don't think your lots are really
 2  sufficiently large to have multiple accessories.  And
 3  again, that's an opinion, but 10,000 square feet's not
 4  an extremely large lot.
 5            COUNCILMEMBER ROCHE: I mean I understand


 6  everything that everyone's saying.
 7            I guess in general, to me, the idea of one
 8  day suddenly saying, okay, we got to go in your back
 9  yard, and now you can't have this anymore or whatever,
10  just doesn't --
11            I mean going forward, absolutely.  I just --
12  because there are going to be people that may have had
13  these things for a hundred years or 20, whatever, a
14  long, long time and --
15            MR. HAEBERLIN: Correct.  And I would
16  probably only know about this if you -- if you brought
17  me a survey and you were getting ready to -- let's say
18  you were going to build on the house.  You bring me a
19  survey and it shows three accessory structures.
20            COUNCILMEMBER ROCHE: Right.  I understand.


21            MR. HAEBERLIN: And I would know about it
22  then.  But generally, if people never come to the City
23  and approach us on any building permit for that house,
24  we probably would never know anything.
25            COUNCILMEMBER ROCHE: Well, we got our QOL
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 1  people.  I mean the minute we pass this, there's
 2  nothing to say that we wouldn't be siccing our QOL
 3  people one everybody.  They've been known to go out
 4  and do exactly that.
 5            MR. HAEBERLIN: Well, that's management.
 6  And quite frankly, you know, I have no problem saying
 7  I don't manage those folks so --
 8            COUNCILMEMBER ROCHE: I understand.  I'm


 9  just saying what we do up here may have a --
10            MR. HAEBERLIN: I agree.  I agree.
11            COUNCILMEMBER ROCHE: -- interesting --
12            MR. WEED: And Councilman, in that case, you
13  would -- you'd deal with 1 and 6, which 1 is
14  everything that exists now is exempt, and 6, on each
15  lot created after a certain date, then the maximum is,
16  you know, two, or three if you've got an attached
17  garage.
18            COUNCILMEMBER ROCHE: And that's, frankly,


19  where I'm leaning is 1 and 6.  Seems simple,
20  straightforward and, you know.
21            The only question there is going to be,
22  okay, how do I prove I qualify under 1 if I'm the
23  homeowner.
24            COUNCILMEMBER SPANGLER: Well, the question


25  I asked Murray earlier was, what kind of form, where
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 1  do we get the form and who fills the form out?  So you
 2  could come to City Hall to get the form and fill it
 3  out as to what you have on your lot at that time.
 4            Is that correct?  Isn't that what you told
 5  me?
 6            MR. WEED: You could.
 7            Or the alternative would be, too:  we should
 8  know from now on, we should have enough regulation --
 9  and Scott, correct me if you don't agree.
10            But I think from now on, we would know each
11  lot that's created, and every new principal building
12  that's being built, from here on out; we'd know about
13  it.
14            MR. HAEBERLIN: Yeah.  That's going to be
15  very simple.  You're not going to have a lot of
16  subdivision development in the city.  So I'll know all
17  the new developments.  It'll be infrequent.
18            MR. WEED: So essentially, we wouldn't even
19  have to do that part, Councilman.  We would just --
20            COUNCILMEMBER SPANGLER: Well, we're
21  talking --
22            MR. WEED: If you've got it now, you get it.
23            COUNCILMEMBER SPANGLER: But you still need


24  -- or Scott still needs the information or the City
25  needs the information as to what you have now --
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 1            MR. WEED: I prefer that.
 2            COUNCILMEMBER SPANGLER: -- even if it's


 3  grandfathered.
 4            MR. WEED: I agree with you and I would like
 5  to see that, but is it legally required?  No.  But do
 6  I think it's a good idea?  Yes.
 7            COUNCILMEMBER ROCHE: I mean someone could


 8  have a shed and then one day, one weekend, they go out
 9  and they paint the shed, and then Monday QOL shows up
10  and says, that's a new shed.
11            MR. WEED: Well, and then it would be --
12  that was the --
13            COUNCILMEMBER ROCHE: Then how do you -- you


14  know?
15            Or vice versa, I could replace my shed with
16  a new shed and say, I just painted this.  You know,
17  I'm just --
18            MR. WEED: There's no end to the --
19            COUNCILMEMBER ROCHE: Exactly.
20            MR. WEED: -- cleverness, you know, of
21  people.
22            COUNCILMEMBER ROCHE: Or QOL, for that
23  matter.
24            COUNCILMEMBER FLEMING: And not just that.


25  When we -- I mean there's an easy way to get it out to
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 1  the residents.  Stick it in their sanitation bill, and
 2  we're asking you to fill this out and turn it back in
 3  to us when you pay your sanitation bill.
 4            However, education, knowledge for the resi-
 5  dent as to what is an accessory and what isn't an
 6  accessory -- I mean we're sitting up here and we've
 7  been discussing this, you know, now, and then prior
 8  to.  How are we going to educate our residents what
 9  really is something in your back yard that might be an
10  accessory?
11            COUNCILMEMBER SPANGLER: Well, just define


12  it.
13            COUNCILMEMBER FLEMING: And so --
14            COUNCILMEMBER SPANGLER: Define it in some-


15  thing.
16            And excuse me, Ms. Fleming --
17            COUNCILMEMBER FLEMING: No, that's quite all


18  right.
19            COUNCILMEMBER BATES: -- but we could define


20  it in simple terms, not attorney terms but simple
21  terms, to where they could understand more, and tell
22  them that this is not -- and not make it a mandatory
23  request that they fill this out, but we would like for
24  you to, because Murray said already that we can't
25  demand or require that they do it.
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 1            So if we put it out there and we do it in a
 2  nice enough way, we explain the accessory structures,
 3  and we may even say, and this is why we want it, and
 4  explain that it's for the betterment of all the
 5  neighborhoods, all the residents, then I think, for
 6  the most part, these people would more than be happy
 7  to fill out the forms.
 8            COUNCILMEMBER ROCHE: At this moment, I feel


 9  like alternative 1 and alternative 6 would be a good
10  start, and that's all we need.  As far as doing forms
11  and bureaucracy and more papers and all that, I think
12  we should hold off on that unless it becomes some sort
13  of a problem later that we need to solve.  I don't see
14  that that particular problem exists today.
15            MR. HAEBERLIN: Rhonda, correct me if I'm
16  wrong, because you have more contact with the tax
17  digest.
18            The tax digest does sometimes include
19  accessory structures if the County had received the
20  information and included it into the tax digest.  But
21  what they've recently been telling us is they don't
22  care about accessory structures.  They don't want to
23  see permits for those.  Is that correct?
24            CLERK BLACKMON: That's the way it was since
25  I've been here.  They did not want to see accessories
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 1  unless it was something major.
 2            MR. HAEBERLIN: You could have -- you know.
 3  Well, I mean that's depending on what's major.
 4            CLERK BLACKMON: Right.
 5            MR. HAEBERLIN: So if you have a $20,000
 6  detached garage, is that major?  We don't know if the
 7  County thinks that's major.
 8            CLERK BLACKMON: But we were sending those.


 9            MR. HAEBERLIN: Okay.
10            CLERK BLACKMON: We considered those major.


11            MR. HAEBERLIN: Okay.
12            COUNCILMEMBER ROCHE: Would now be an appro-


13  priate time to make a motion or do we have to go
14  through the --
15            MR. WEED: You still have public hearing on
16  this.
17            COUNCILMEMBER BATES: But we can make a


18  motion to accept one of these into the general
19  document as a whole; correct?
20            COUNCILMEMBER ROCHE: Because the public --


21            MR. WEED: I think you could, yes.
22            COUNCILMEMBER ROCHE: The public hearing


23  wouldn't know what they were being for or against,
24  because we have several alternatives.
25            I guess we could have a public hearing for
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 1  each alternative and every combination of alterna-
 2  tives.
 3            MR. ANDERSON: How about just reading them
 4  all?
 5            COUNCILMEMBER ROCHE: So we could --
 6            MR. WEED: I'm happy to do that --
 7            COUNCILMEMBER ROCHE: -- make a motion --


 8            MR. WEED: -- if you'd like me to.
 9            COUNCILMEMBER ROCHE: -- now or what?  I


10  don't know.
11                           - - -
12            (Brief, inaudible discussion between
13       Councilmembers Fleming and Roche.)
14                           - - -
15            COUNCILMEMBER BATES: Can we take a five-


16  minute break while that's being discussed?
17            COUNCILMEMBER ROCHE: Yeah, that's fine.
18            COUNCILMEMBER BATES: Mayor?
19            MAYOR JENKINS: Five-minute break.
20                           - - -
21                      (Brief recess)
22                           - - -
23            MAYOR JENKINS: Meeting come to order.
24            MR. WEED: I'd like to just make a brief
25  statement.
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 1            Bear in mind that in easy regulation, you
 2  would simply either allow something or you outlaw it.
 3  That's your basis.  And the goal that Scott and I were
 4  assigned was to try to come up with something in
 5  between where clearly everyone agreed that, for future
 6  lots and future principal structures, that all
 7  accessory uses -- that those would be capped to a
 8  total of three.  Really, it's two, but if you have a
 9  standalone garage, then it's three.  Everyone seemed
10  to agree with that.
11            Then the remaining question was what to do
12  about existing accessory structures, and we certainly
13  got the impression from Council that you didn't want
14  to punish anybody for an accessory structure that they
15  had now, whatever it might be.  Okay?  It was okay.
16  And we've tried to accommodate that thinking.
17            And there was some thinking, particularly
18  from Councilman Bates, I think, that even though we
19  wanted to do that, we also wanted to have a cap on the
20  existing structures as well, and I tried to draft some
21  language that would deal with that issue as one of the
22  alternatives.
23            Now, you have a lot of alternatives.  You
24  could simply elect not to regulate accessory struc-
25  tures at all, period -- none, nobody.
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 1            You can differentiate new construction,
 2  meaning new lots and new buildings, from people who
 3  had uses previously existing before the date you adopt
 4  this ordinance.
 5            Now, Councilman Alexander and I were talking
 6  about what would happen if you have a prototypical lot
 7  -- this is Blackacre and this address is 123 Main
 8  Street.  This is the principal structure, and the
 9  circles and squares in the background represent
10  accessory structures.
11            If this already exists before the date of
12  the ordinance, it's grandfathered in, period.  No
13  regulation.  They don't have to -- they wouldn't have
14  to register per se.  If you did 1 and 6, they wouldn't
15  even have to register.  They wouldn't even have to
16  report anything.  They would just be exempt
17  completely.
18            Now, other alternatives -- or the other
19  question that came up would be what if -- what if this
20  home burns down completely but all the accessory
21  structures are unaffected, they're still there?  Would
22  we want to -- if the home is going to be rebuilt,
23  while we would apply newer code to the home, arguably,
24  do we want to then make the person who is the same
25  person who owned the house before and after -- we'll
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 1  assume that -- are we going to make them take down all
 2  of these accessory structures?
 3            I didn't get the impression you wanted to do
 4  that.  So that would mean that they get to keep them
 5  no matter what, essentially.  They are vested.
 6            Now, the rule for zoning generally would be
 7  if this home burns down completely and the use was
 8  whatever the use is.  We changed the use, and, you
 9  know, arguably they couldn't put the same kind of home
10  back as the one that burned down -- we can do that --
11  then they'd have to build a new home that complied
12  with the new code.
13            The other remaining question is what
14  happens, again, to the accessory structures?  And what
15  you'd do would be you'd follow the six-month rule.
16  You can go up to 12 months in Georgia.  But the
17  six-month rule is that if a use ceased to exist for
18  six months and there was evidence the person meant to
19  abandon that use, then they couldn't put it back.
20  However, if they had evidence that they intended to
21  maintain the use while they were getting permits to
22  build the house or whatever else, all of this gets to
23  stay.  Okay?
24            COUNCILMEMBER SPANGLER: Well, first of all,


25  if the house burned down completely, they can build it
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 1  back like it was.
 2            MR. WEED: Yes, sir.  If they do so within
 3  the relevant six-month time frame.
 4            COUNCILMEMBER SPANGLER: Okay.
 5            MR. WEED: And what they have to prove is
 6  that they intended to build it back.
 7            How would they go about doing that?  If they
 8  hired a contractor, if they got blueprints drawn up;
 9  if they, you know, come to Scott and tell him and
10  write him a letter, that type of thing.  They have to
11  have some evidence that they intend to come back --
12            COUNCILMEMBER SPANGLER: So --
13            MR. WEED: -- that they intend to keep their
14  grandfathered use.
15            COUNCILMEMBER SPANGLER: Okay.  But what I'm


16  saying is they could build that house back the same as
17  it was before it burned.
18            MR. WEED: I think the answer to that is
19  yes, if they do so within the six-month period.  And
20  then we've got some other rules about -- the 60-
21  percent rule on the destruction of the home:  that if
22  it's more than 60 percent destroyed, they have to
23  rebuild it up to the new code.
24            That really is sort of a legislative
25  decision in the Code, but I think one could make the
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 1  argument, particularly with regard to uses -- Let's
 2  say this was, you know, a tire shop and it burned down
 3  but they intended to keep a tire shop in there.  And
 4  they can prove that by continuing to buy tires,
 5  continuing to try to get permits, continuing to come
 6  in and write letters to us saying, "We don't want this
 7  use to be abandoned.  We're not trying to abandon it,"
 8  and then, you know, moving their project forward.
 9            So there you go.
10            COUNCILMEMBER ROCHE: But --
11            COUNCILMEMBER FLEMING: Mr. -- I'm sorry.


12            Mr. Spangler, I was not of the impression
13  that they could build it back the way it was.
14            We were doing the principal structure.  For
15  instance, if it was 900 square feet, they would do a
16  900-square-foot home.
17            Now, we never commented about architectural
18  standards at that point, so now that's a different --
19  whole different scenario for us.
20            MR. WEED: For right now, we don't have the
21  standards.  They could build back, arguably, the exact
22  same style home.
23            COUNCILMEMBER ROCHE: Well, but I thought


24  that our guiding principle from the discussions that
25  we had before, was that if your house burns down, as
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 1  long as you're building it in the same footprint, that
 2  basically you could do that.
 3            MR. WEED: I think that's my understanding.
 4            COUNCILMEMBER ROCHE: That was what I
 5  thought we'd kind of agreed on --
 6            MR. WEED: Right.
 7            COUNCILMEMBER ROCHE: -- before.  And in
 8  that case, then your accessory -- since you're not
 9  changing the footprint of your main structure, it
10  would seem that your accessory structures are fine.
11            Now, in that scenario, if they wanted to
12  build the thing and double the size or double the
13  footprint, I would think that, in that case going
14  forward, then the new rules for accessory structures
15  should apply.
16            MR. WEED: Right now, we haven't written any
17  language that says that.
18            COUNCILMEMBER ROCHE: Well, I understand.


19            MR. WEED: Even if they -- if they doubled
20  it, they would still have -- (counting) one, two,
21  three, four, five, six -- seven.  Arguably, they could
22  still put back the seven uses.  They would just have
23  to reconfigure them within the confines of the law.
24            COUNCILMEMBER ROCHE: Well, I'm just -- I
25  don't know that that's the right way to go, either.
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 1  I'm just saying that that's -- If we're going to try
 2  to have like an overall guiding principle, you know,
 3  of what happens when you lose your house to fire or
 4  whatever, in restoring it, I think we've been kind of
 5  been saying that the rules are a little different in
 6  that case than somebody that just wants to come in and
 7  build something brand new just to build something
 8  brand new.
 9            So it's almost like 1 and 6 would still
10  apply except for, you know, what we'd already talked
11  about before:  if you're just simply making yourself
12  whole after a catastrophe, then you can go back to
13  where you were before.
14            COUNCILMEMBER ALEXANDER: But they're saying


15  -- That's what I was discussing with them.  I would
16  like for the rules to apply just like we did in our
17  discussion, if I have someone that comes in and buys
18  my lot and tears my house down and builds a new home.
19            COUNCILMEMBER ROCHE: That's the new rules,


20  right.
21            COUNCILMEMBER ALEXANDER: But they're


22  telling me the answer to that question is no, because
23  the lot was not created new.  So you and I are on the
24  same page, Bob.
25            COUNCILMEMBER ROCHE: But we're not -- yeah.
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 1  I don't think it's so much about creating a new lot.
 2            MR. HAEBERLIN: I think we covered that
 3  under voluntary demolition, did we not?
 4            COUNCILMEMBER ROCHE: Right.
 5            COUNCILMEMBER ALEXANDER: I'm talking about


 6  on the accessory structure.
 7            MR. HAEBERLIN: No.
 8            MR. WEED: On the accessory structures --
 9            COUNCILMEMBER ALEXANDER: That's what we --


10            MR. WEED: -- we haven't -- we haven't
11  covered.
12            COUNCILMEMBER ALEXANDER: We want them -- if


13  they come in and do an infill, we want them to abide
14  by the new rules.
15            COUNCILMEMBER ROCHE: Exactly.  Exactly.


16            MR. HAEBERLIN: Okay.
17            MR. WEED: All right.
18            COUNCILMEMBER ROCHE: And we're saying the


19  same guiding principle we used before would apply
20  here.
21            MR. WEED: All right.  So please bear in
22  mind, then -- So let's talk about this.
23            If it's the same owner, not a new owner --
24            COUNCILMEMBER ROCHE: Right.
25            MR. WEED: -- the house has burned down
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 1  completely.  Does the new owner --?  Strike that.  I'm
 2  sorry.
 3            The old owner is me.  I owned it before; I
 4  own it after.  If I owned it before, I have my house,
 5  I have my seven accessory uses.  No one can tell me
 6  what to do with them, by gum, by gosh, by golly.
 7  They're mine.
 8            COUNCILMEMBER BATES: Get that right:  by
 9  gum, by gosh, by golly.
10            MR. WEED: And the principal structure burns
11  down.  Are you going to take away my seven accessory
12  uses?
13            COUNCILMEMBER ROCHE: No.
14            MR. WEED: Okay.  I get to keep them.  All
15  right.
16            But then if I decide to expand the footprint
17  of my building -- still my building beforehand; my
18  building afterwards -- are you going to make me remove
19  some of my accessory structures or do I get to
20  relocate all seven somewhere on the lot because by
21  gosh, by gum, by golly they're mine?
22            COUNCILMEMBER ROCHE: Well, I think that our


23  guiding principle was that if you are changing the
24  footprint, basically, then, the new rules applied.
25  Wasn't that what we said the other day?
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 1            COUNCILMEMBER FLEMING: But we're back to


 2  the catastrophic thing.
 3            COUNCILMEMBER ROCHE: Well, that's what I'm


 4  saying.
 5            MR. WEED: That's exactly where we're at,
 6  and that's --
 7            COUNCILMEMBER FLEMING: That --
 8            MR. WEED: -- what we need to know.
 9            COUNCILMEMBER FLEMING: It's the
10  catastrophic thing.  And if they've elected to take
11  the insurance money for their 900-square-foot house
12  and put a little more into it and make it twelve
13  fifty, why should we, you know --
14            COUNCILMEMBER ROCHE: I see where you're


15  going.  I just --
16            COUNCILMEMBER FLEMING: You know, they've


17  got the seven accessories.  Why should we -- why would
18  we go back and say, okay, well, since you're building
19  a better house after your catastrophic incident, now
20  you've got to take away some of your accessories?
21            COUNCILMEMBER ROCHE: Because now there's


22  not room for your seven accessories --
23            COUNCILMEMBER FLEMING: Well, we don't know


24  that.
25            COUNCILMEMBER ROCHE: -- but there used to
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 1  be.
 2            COUNCILMEMBER BATES: There might be.
 3            COUNCILMEMBER ROCHE: Well, I don't know.


 4  That's --
 5            COUNCILMEMBER FLEMING: So I would say that


 6  they're still grandfathered if we've got a
 7  catastrophic.  That's my opinion.  I'm sorry.
 8            COUNCILMEMBER ROCHE: No.  That's fine.
 9            MR. WEED: And by the way, I genuinely don't
10  care, meaning I want to write legislation that you're
11  happy with --
12            COUNCILMEMBER ROCHE: Right.
13            MR. WEED: -- and that accomplishes your
14  goal.  I'm going to tell you what's legal and what's
15  not.
16            Can you write a piece of legislation that
17  you get to keep, by gosh, all seven?  Sure.
18            COUNCILMEMBER ROCHE: You have to just show


19  us that picture.
20            MR. WEED: This is Rhonda's pad.  Apparently
21  I'm in Rhonda's fan club because there are photographs
22  of me that were mutated --
23            CLERK BLACKMON: Obliterated.
24            MR. WEED: -- yeah, in the transfer, but she
25  hasn't gotten rid of them yet.  So I'm flattered in a
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 1  very strange way.
 2            MR. HAEBERLIN: Murray, there is another
 3  section of the zoning code, which is 804, that we're
 4  going to have to address if we make these changes.  It
 5  says, in single-family residential district, only one
 6  principal residential building and its accessory
 7  building may hereafter be erected on any lot.  So
 8  we're going to have some further changes we're going
 9  to have to make in this code because it's replete with
10  mistakes throughout it.
11            The only other question I have to ask, and
12  Stewart would probably know this best:  Do we have any
13  active privies that are accessory structures in the
14  city?  If we do, I don't think we should grandfather
15  those in.  I don't know that there are any here, but
16  they're -- and in some cities, they are in existence.
17            MR. ANDERSON: No.
18            MR. HAEBERLIN: Don't know of any?  Okay.
19  Thank you.  I mean that was one question that's really
20  been grating at me.
21            COUNCILMEMBER ROCHE: Well, getting back to


22  this, I mean I could argue both sides of the thing,
23  too.
24            I mean, to me, I just feel like if you're
25  going to change it -- if you're changing the footprint
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 1  of your lot, then I think that that would be a good --
 2  I could argue that your accessory structures should
 3  change because suddenly it may be safe to have seven
 4  accessory structures in your 900-square-foot house,
 5  and if you're going to make it a 1500-square-foot
 6  house, then your seven accessory structures may all be
 7  shoved against the -- I don't know.  That's what I'm
 8  saying.
 9            MR. WEED: You know, please bear in mind,
10  once again, it doesn't matter to me as your staffer
11  which way you go.
12            COUNCILMEMBER ROCHE: Right.
13            MR. WEED: But what does matter would be we,
14  the City, are going to have to know about the seven
15  accessory uses, so we're going to have to have the
16  registration.  We're going to have to know about them
17  some way.  But in the context of the catastrophic,
18  either they get them and we don't care how many they
19  have, period; either we eliminate them completely; or
20  if we do something in between and try to have a
21  catastrophic standard, we're going to have to know
22  about these seven.
23            And even if we compact them into -- If we
24  don't care how many there are, then they can put the
25  seven anywhere that they want.  If we do want to limit
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 1  it, as Councilman Roche pointed out in that scenario,
 2  we're going to have to know what the seven are and
 3  have some way of identifying them in advance, because
 4  then it would just be, you know, their word:  I had 12
 5  of them and, you know, I want 12 back.
 6            COUNCILMEMBER SPANGLER: Well, no.  They're


 7  going to have to get a building permit to rebuild.
 8            MR. WEED: A home.
 9            COUNCILMEMBER SPANGLER: The home.
10            MR. WEED: Correct.
11            COUNCILMEMBER SPANGLER: Okay.  At that


12  time, does staff go out and look at the property?  I'm
13  sure you do.
14            MR. HAEBERLIN: Well, I would get a survey,
15  and I would get a building permit application and I
16  would make my comments on it.  Then I would give it to
17  the Building Official, who would then actually perform
18  a real site inspection.
19            COUNCILMEMBER SPANGLER: And at that time,


20  then he could review --
21            COUNCILMEMBER ROCHE: Yeah.
22            COUNCILMEMBER SPANGLER: -- the accessory


23  structures to see --
24            COUNCILMEMBER ROCHE: I mean we don't have


25  to register guns.  Why should we register accessory
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 1  uses, structures?
 2            MR. WEED: You don't have to.
 3            COUNCILMEMBER ROCHE: This is Georgia.
 4            MR. HAEBERLIN: Interesting scenario that
 5  Mr. Anderson brought out, and this has been in the
 6  back of my mind, too:  What if you have seven
 7  accessory structures and your impervious allotment for
 8  the lot is shot?  You have no more impervious to build
 9  on or you only have something that will build a very
10  small back on it.
11            The impervious interaction with this
12  exemption is going to kind of be a problem, and the
13  distance requirement from the principal structure to
14  the accessory structure is going to be another
15  problem.  So should I allow you to then build back
16  something that's nonconforming to the 20-foot distance
17  requirement?
18            MR. WEED: And that's the question --
19            MR. HAEBERLIN: I don't know.
20            MR. WEED: -- exactly.  And you know, if the
21  seven accessory structures are grandfathered, they're
22  grandfathered.  And so they get to build them back
23  unless a piece of legislation is written that somehow
24  deals with, okay, they can only be built back within
25  the setbacks; they could only be built back, you know,
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 1  bearing in mind the impervious surface requirements,
 2  et cetera.
 3            MR. HAEBERLIN: Can I craft --
 4            COUNCILMEMBER ROCHE: How about this?
 5            MR. WEED: Because I'm quite confident that
 6  right now underneath this scenario, that this probably
 7  wouldn't meet the impervious; there'd be too much
 8  pervious surface here, arguably.
 9            COUNCILMEMBER ROCHE: How about this?  We


10  accept 1.  We take alternative 6 as it is.  If your
11  house burns down, then the new rules apply.  But that
12  certainly doesn't stop the homeowner from coming
13  before the Council and saying, you know, I had seven
14  birdhouses, they don't take up much room, and I'd like
15  a variance, or an appeal or whatever, to do that.
16            MR. HAEBERLIN: Well, we listed those as a
17  countable exemption anyway.  I mean I think that's our
18  -- I mean I think that's our --
19            COUNCILMEMBER ROCHE: I'm sorry?
20            MR. HAEBERLIN: We listed that as a
21  countable exemption.
22            COUNCILMEMBER BATES: Well, but --
23            COUNCILMEMBER ROCHE: Well, I didn't mean


24  birdhouses particularly.
25            MR. HAEBERLIN: Something, yeah.
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 1            COUNCILMEMBER ROCHE: Why don't we just say


 2  1 and 6, and then in the case where, you know, it's a
 3  catastrophic thing and someone wants to be made whole
 4  -- I mean if I'm sitting up here and someone says, "My
 5  house burned down.  I want to build back my house.  I
 6  had four accessory structures.  Here they were, and I
 7  want to keep them," and came before me, I would
 8  probably say that's fine --
 9            COUNCILMEMBER FLEMING: Well --
10            COUNCILMEMBER ROCHE: -- as long as you
11  don't have other issues, but, you know --
12            COUNCILMEMBER FLEMING: If the accessory


13  structures were not damaged, they're still there.
14            COUNCILMEMBER ROCHE: That's the whole
15  point; right.
16            COUNCILMEMBER FLEMING: Now, if they burn


17  down, I think we need to go back to where we were --
18            COUNCILMEMBER ROCHE: Right.
19            COUNCILMEMBER FLEMING: -- with the new


20  conditions.
21            COUNCILMEMBER ROCHE: I just think we could


22  write something that no one would ever understand, or
23  we could say let's just do 1 and 6, and then as excep-
24  tions come up, we deal with them, because there is an
25  avenue for a homeowner or whatever to come through.
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 1            The only thing I'm concerned about is the
 2  part about, as Councilwoman Alexander said, each lot
 3  created.  I think that we're not creating more lots in
 4  Doraville.  Not really.  I mean that's very seldom
 5  going to happen.
 6            MR. WEED: Well, yeah.  I mean --
 7            COUNCILMEMBER ROCHE: But if I want to --
 8            MR. HAEBERLIN: Well, we could.
 9            COUNCILMEMBER ROCHE: -- come in and tear --


10            Well, we could.  But I'm just saying if I
11  want to come in and do an infill, you know, and tear
12  down buildings and start building new, to me, that's
13  not a new lot.  Right?
14            COUNCILMEMBER ALEXANDER: Correct.
15            COUNCILMEMBER ROCHE: So I would think that


16  in that case --
17            MR. WEED: If you don't change the lot
18  lines, it's not a new lot.
19            COUNCILMEMBER ROCHE: Correct.
20            MR. WEED: Right.
21            COUNCILMEMBER ROCHE: So to me, the whole


22  point of a lot created, doesn't mean anything to me.
23  It shouldn't be part of this.
24            I just think if I'm going to come in and do
25  an infill, then the new rules apply, period.
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 1            MR. WEED: But I still think you need to
 2  include -- I mean the day will come when these two
 3  small lots will be combined by somebody to build a
 4  bigger house.  We need to cover that now.
 5            COUNCILMEMBER ROCHE: Then, make it an "or"


 6  instead of an "and" or something.
 7            MR. WEED: Okay.
 8            COUNCILMEMBER ROCHE: Either one or.  You


 9  know, if it's a new lot or a new building, fine.
10            MR. WEED: Right.  So --
11            COUNCILMEMBER FLEMING: Homes built after.


12            MR. WEED: -- that's --
13            COUNCILMEMBER ALEXANDER: Because you have


14  lot of record predating so and so with voluntary
15  applicant-initiated demolition, so you have -- have it
16  separated regarding the size of the home.
17            MR. HAEBERLIN: Correct.
18            MR. WEED: Right.  And one thing we still
19  have to bear in mind is in that scenario, we can
20  either draft a standalone appeals process that deals
21  with this or we could try to use the existing variance
22  rules for those people to come in and try to get a
23  variance.
24            I don't know that they qualify for a
25  variance, though.
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 1            MR. HAEBERLIN: I have a question.  How
 2  about -- and Councilman Spangler and I were discussing
 3  this during the break.  How about actually having an
 4  amnesty period?  We talked about educating the public.
 5  Okay.  You have an amnesty period to register your
 6  accessory structure and you're an actual homeowner in
 7  this city or property owner, and, hey, if you don't in
 8  the next -- whatever we pick -- 14 months, register
 9  it, guess what?  You're lost forever.
10            And that really addresses what you,
11  Councilwoman Alexander, is trying to address:  people
12  that are here today and want to maintain those
13  structures.  And their rights are based on the fact
14  that they were there and they built the structures.
15            So if you had some sort of amnesty period --
16  and I don't know how that would work -- that would
17  give a definitive time schedule, and then hey, if it
18  wasn't registered in the amnesty period, it's never a
19  countable exemption.  I mean I don't know if that's
20  better or worse.  I'm just putting that forth.
21            COUNCILMEMBER BATES: I am not a fan of more


22  government registration of personal property.  I'm
23  with Mr. Roche on that.
24            MR. WEED: Then, it's all right to just say
25  they're exempt and be done with it and they get to put
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 1  back whatever they get to put back.  That's a
 2  legitimate thing to do.
 3            COUNCILMEMBER SPANGLER: But you don't have


 4  a record of what you're exempting.
 5            MR. WEED: And essentially what you're
 6  saying is, whatever you've got is what you've got, and
 7  you really -- you're in effect not really regulating
 8  accessory structures.  But that is okay.  There's no
 9  law that says you have to regulate accessory
10  structures.  There's no law that says you've got to
11  have a zoning code.  It's not required.
12            COUNCILMEMBER ALEXANDER: I guess this --


13            MR. WEED: No one can make you do that.
14            COUNCILMEMBER ALEXANDER: -- this goes back


15  to the point I was trying to make last time when you
16  were arguing, well, if we don't have a record, we
17  don't know what they had.
18            Well, if you educate the public on when a
19  building permit is required, you will know when
20  something new is constructed.  I can't tell you if I
21  go put a storage shed in my back yard if I have to to
22  have a building permit.  I don't know.
23            MR. HAEBERLIN: Yes.
24            COUNCILMEMBER ALEXANDER: And I should.


25            But that goes to my point that you're
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 1  saying, well, they can, you know, say they had the
 2  building yesterday, you know, and then they actually
 3  constructed it after we voted the legislation in.
 4            But if we educate them on when they need to
 5  have a permit, you know, I'm building a greenhouse, I
 6  got to have my driveway redone or whatever, then you
 7  are going to know.  That's going to trigger you, this
 8  was not here before 8/31 of '09.
 9            MR. HAEBERLIN: The previous education
10  attempt -- To let you know, I did a little blog in our
11  City newsletter about fences.  Okay.  I did not get
12  one single call after that.  So I don't know if people
13  didn't read it and digest it or it was too compli-
14  cated.
15            Actually, I thought I was trying to be
16  simple, because I had the city librarian look at how
17  to -- library director -- excuse me -- look at how to
18  make it more understandable to, you know, more like an
19  eighth grade education, et cetera.
20            So to me, I thought it was pretty simple,
21  but I got no response out of it, so I don't -- I think
22  it sounds great in the macro world as far as educating
23  people, but I will tell you, my previous attempts, I
24  didn't get any response back.
25            COUNCILMEMBER ALEXANDER: Just like when it
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 1  came up about the gravel driveways, I think we need to
 2  start putting a reminder in the newsletter, that the
 3  clock's ticking.
 4            MR. HAEBERLIN: Yeah, that's really --
 5            And you know this.  I mean I'm a homeowner,
 6  too.  It's easy to ignore government unless government
 7  has done something to me.  If I got a citation, I'm
 8  not going to ignore the government, but if I don't
 9  ever get a citation, I'm not fooling with it.
10            COUNCILMEMBER ROCHE: So if we modified 6 to


11  say for any new building, somehow mess with -- you
12  know, took care of any new land or new building, I
13  mean the walls are not going to fall in.
14            And to your point, no one's ever called me
15  up and complained about someone's accessory structure,
16  you know, so --
17            MR. HAEBERLIN: They come to City Hall,
18  definitely.  You know --
19            CLERK BLACKMON: Yeah.
20            MR. HAEBERLIN: -- I'll tell you.  We hear
21  about it all the time.
22            COUNCILMEMBER ROCHE: I mean I've seen
23  chickens, you know, in people's back yard but I
24  haven't gotten any calls about that.  Of course it
25  wasn't in my district.
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 1            MR. HAEBERLIN: That's a code violation.
 2            COUNCILMEMBER SPANGLER: Well, it still
 3  wouldn't hurt to educate the people.
 4            And like I said, I think it's still a good
 5  idea to send out a form, you know, saying this is
 6  voluntary, you know, give us a list of whatever
 7  accessory structures you have, and give them a simple
 8  definition of what an accessory structure is.  I think
 9  you would get some replies -- or not replies, but
10  you'd get some correspondence back.
11            COUNCILMEMBER ROCHE: Several times as
12  Council has voted to find ways to inform employees
13  about things and people of things and -- you know, I
14  frankly don't hold out a whole lot of hope that
15  anything would really happen if we did that, frankly,
16  you know.  I mean it's just the facts.
17            MR. WEED: I don't -- I don't have a --
18            COUNCILMEMBER ROCHE: I know.  It's not --


19            MR. WEED: -- great deal of faith --
20            COUNCILMEMBER ROCHE: -- against you.
21            MR. WEED: -- in human nature, but then if I
22  did, I wouldn't have become a lawyer.  We have laws
23  and religion because we can't trust ourselves, but
24  that's -- that's my opinion.
25            However, I got a question for Scott, which
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 1  is, do you think if we did 1 and 6 as modified and you
 2  had catastrophic incident where the principal
 3  structure burns, the remaining accessory uses are
 4  there or you lost three of the seven and you want to
 5  put back three of the seven, would that be covered by
 6  the current variance procedure or would I need to
 7  write a new appeals procedure just to deal with this
 8  issue?
 9            I don't --
10            MR. HAEBERLIN: I don't think it would be --
11  you know, really, variances are to be such extra-
12  ordinary circumstances.  And I'm not saying this
13  council, but previous councils have used them like
14  just a blanket, you know, and almost like creating new
15  districts.  And that's kind of scary to me, because if
16  you don't like what R-1 says, you need to rewrite R-1,
17  not vary it.  You know, varying the lot width, varying
18  the lot depth, varying the lot size, varying the front
19  setback, the side; you know, you're just basically
20  obliterating the district.
21            And you have districts that allow clustering
22  and you have a conservation subdivision, I believe, on
23  the book, so you have some aberrations of what exist
24  today.
25            I just don't think that it's going to be


Page 118


 1  defensible under the criteria we have today on
 2  variances.
 3            MR. WEED: What I should recommend -- I mean
 4  I shouldn't say I would recommend this, but if we go 1
 5  and 6 as you suggested, I'd need to write some more
 6  legislation that dealt with a catastrophic incident
 7  and some sort of appeals process, too, which I can do.
 8            COUNCILMEMBER ROCHE: It doesn't have to be


 9  a whole long thing.  It can be a paragraph.
10            MR. HAEBERLIN: I think Murray would be --
11            MR. WEED: It's the objective standards --
12            MR. HAEBERLIN: Yeah.
13            MR. WEED: -- that we have to come up with,
14  because you can't pick and choose who you're going to
15  let do these.  You've got to apply a certain set of
16  objective, clearly ascertainable standards to the
17  facts to make a decision.
18            COUNCILMEMBER BATES: Could you be as simple


19  as catastrophic is eligible for an appeal for replace-
20  ment and voluntary replacement is not?
21            MR. WEED: Yes.  Then we'll have to define
22  what is a catastrophic incident and then we'll have to
23  get into whether it's catastrophic for the principal
24  structure or the accessory uses, one or the other or
25  both.


Page 119


 1            COUNCILMEMBER ROCHE: But didn't we --
 2            MR. WEED: But yes.
 3            COUNCILMEMBER ROCHE: Aren't we doing --


 4            MR. WEED: There's a lot more to it than
 5  that, but yes, we can do that.
 6            COUNCILMEMBER ROCHE: Aren't we doing that


 7  anyway as far as the footprint thing we talked about
 8  before where if you currently have a 900-square-foot
 9  house and you lose your house and you want to be
10  restored to your original house?
11            MR. HAEBERLIN: But we didn't say the same
12  exact configuration.  We said if you had 900 square
13  feet, you've got to put 900 square feet back somehow.
14            COUNCILMEMBER ROCHE: Right.
15            MR. HAEBERLIN: In some configuration.
16            COUNCILMEMBER ROCHE: But we say when that


17  happens.
18            MR. HAEBERLIN: When that happens.
19            COUNCILMEMBER ROCHE: We define what a


20  catastrophic event is in that --
21            MR. HAEBERLIN: Yes.
22            COUNCILMEMBER ROCHE: -- part of it.
23            MR. WEED: Yes.
24            COUNCILMEMBER ROCHE: So it's already there.


25            MR. WEED: Well, I don't think we can
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 1  directly relate that to the accessory uses.  But we
 2  can do it to the structure, yes.
 3            But then with regard to when you get to keep
 4  your seven uses or when you don't, you know, if three
 5  of them burn down and four remain, do you get to put
 6  somewhere on the lot?  You know, because we've still
 7  got to address that issue sooner or later.
 8            MR. HAEBERLIN: On the accessory, I get real
 9  concerned that you would build back a new principal
10  structure that doesn't meet the distance requirements
11  from the accessory structure.
12            I'll tell you this:  Like use an example of
13  a fire.  If the firemen come and the house is on fire
14  and the sheds are on fire, they're going to save the
15  house first.  All the sheds are going to burn down.
16  Okay?
17            So to me, regulating the distance from the
18  principal structure -- the new principal structure to
19  the accessory structures is more of a concern than
20  what is the distance between each one of them, because
21  if there's a catastrophic incidence and it's fire,
22  they're going to save the principal structure.
23  They're not going to worry about the sheds.  If they
24  go, they go.
25            So I would be more in favor if that new
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 1  construction allowing those seven to remain still
 2  retained the distance requirements from the principal
 3  to the accessory; in other words, you don't get the
 4  benefit of now building a house closer to your
 5  existing accessory structures.  You should design that
 6  house to be away from them 20 feet.
 7            So I mean that's just -- that's my philo-
 8  sophical concept on that is that, you know, we're
 9  allowing people to move houses closer to the street,
10  so you should have more space to be further away from
11  your accessory structure.
12            COUNCILMEMBER ROCHE: Well, then, could it


13  say, you know, in a catastrophic, which we've already
14  supposedly defined elsewhere, as long as it meets the
15  -- not the number of accessory structures but the
16  other --
17            MR. HAEBERLIN: Distance.
18            COUNCILMEMBER ROCHE: -- rules and distance


19  and all that other stuff?
20            MR. WEED: Sure.
21            COUNCILMEMBER ROCHE: Well, that would be a


22  variance if they wanted to change that; right?
23            MR. WEED: But --
24            MR. HAEBERLIN: Correct.
25            MR. WEED: And bear in mind, though, that
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 1  they might -- when the building is reconstructed,
 2  these folks might very well lose some number of their
 3  seven original accessory structures.
 4            MR. HAEBERLIN: Uh-huh.
 5            COUNCILMEMBER ROCHE: Right.
 6            MR. WEED: And if you're okay with that, I
 7  can write that.
 8            COUNCILMEMBER ROCHE: I can live with that.


 9            MR. HAEBERLIN: And there are certain acces-
10  sories I think you'd want to keep.  If you had a
11  $40,000 swimming pool and a pool house and your house
12  burned down, you're going to keep that.  But if you
13  had let's say a $500 shed from Home Depot and it
14  happened to be over the allotment, you may not be as
15  upset about losing that.  I mean you certainly might
16  be upset, but, you know, it's the investment in
17  certain accessory structures that would be a key
18  concern because if my investment in those accessory
19  structures is substantial, I'm probably going to argue
20  more to keep them.
21            COUNCILMEMBER BATES: And we're really
22  talking about a very small percentage.
23            COUNCILMEMBER ROCHE: That's the --
24            COUNCILMEMBER FLEMING: Yeah, exactly.
25            COUNCILMEMBER ROCHE: -- other thing.
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 1            COUNCILMEMBER BATES: We're quibbling over


 2  three percent? two percent?
 3            MR. HAEBERLIN: It's out there.  The abuses
 4  are more -- there are more -- less numbers with more
 5  abuses is what I'm trying to say.  So it's not all
 6  over the place.  It's just a certain amount of people
 7  that are way over the thresholds.
 8            COUNCILMEMBER BATES: Right.  I am perfectly


 9  fine with 1 and 6 with an appeal under a catastrophic.
10            MR. WEED: And the building back would be
11  judged between distances from the build-back to the
12  principal structure?
13            COUNCILMEMBER ROCHE: Right, and -- and --


14  yeah.
15            MR. HAEBERLIN: And all the -- are you going
16  to include --
17            COUNCILMEMBER ROCHE: And all those rules


18  are still --
19            MR. HAEBERLIN: -- all other R-1 dimensional
20  requirements such as --
21            COUNCILMEMBER FLEMING: Yes.
22            MR. HAEBERLIN: -- impervious and all that
23  stuff?
24            COUNCILMEMBER ROCHE: Right.
25            COUNCILMEMBER FLEMING: Yes.  I agree.
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 1            COUNCILMEMBER BATES: I think you do.
 2            COUNCILMEMBER ROCHE: Yeah.
 3            COUNCILMEMBER ALEXANDER: But I also want


 4  the rules to apply to new construction on old lots.
 5            COUNCILMEMBER ROCHE: Right.
 6            COUNCILMEMBER BATES: The new rules apply to


 7  new construction --
 8            COUNCILMEMBER ALEXANDER: Yes.
 9            COUNCILMEMBER BATES: -- on old lots.
10            If you voluntarily tear down your house, you
11  don't get -- you've deemed yourself vulnerable for all
12  the new rules that come in.
13            COUNCILMEMBER ROCHE: Right.
14            MR. HAEBERLIN: So you can't have no more
15  than three.
16            MR. WEED: No more than three.
17            COUNCILMEMBER BATES: Assuming that --
18            MR. WEED: So you're going to have to remove
19  something.
20            COUNCILMEMBER BATES: Yeah.  Assuming that


21  one of them is a garage.
22            COUNCILMEMBER SPANGLER: Detached garage.


23            COUNCILMEMBER BATES: Yeah.
24            COUNCILMEMBER ROCHE: So given that, would


25  we make a motion now or have the public hearing first
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 1  and then have the motion?
 2            MR. WEED: I think you should have the
 3  public hearing and then we'll make a motion.
 4            COUNCILMEMBER FLEMING: On the whole docu-


 5  ment?
 6            MR. WEED: Well, what would be better -- and
 7  I hate to put this off one more time, but I would like
 8  to give you another draft where you actually have a
 9  real draft in front of you, and then you can insert
10  that into the document at all.
11            And obviously, based upon your comment,
12  Councilman Fleming, you have other comments about
13  that.
14            COUNCILMEMBER FLEMING: I just have one -- I


15  only have one question.
16            MR. WEED: -- the other parts of the
17  ordinance, which we're here to do.
18            COUNCILMEMBER FLEMING: So are we through


19  with the accessories?
20            MR. HAEBERLIN: I --
21            COUNCILMEMBER FLEMING: I --
22            MR. HAEBERLIN: Yeah.  I would tend to agree
23  with Mr. Weed.  I'll tell you why.  I want you to be
24  able to read his new proposal with Section 601 --
25            COUNCILMEMBER ROCHE: Right.
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 1            MR. HAEBERLIN: -- to make sure there's no
 2  further conflicts.  And I know we're delaying this,
 3  but right now, since it's been so involved and we want
 4  to make it as perfect as possible, let's be able to
 5  read those two in tandem.
 6            If we need to hold public hearings tonight
 7  because they're advertised, then we'll do it.
 8            COUNCILMEMBER BATES: Right.
 9            MR. WEED: And what we have been doing, it's
10  been our kind of practice that it's just recess the
11  meeting to another date certain, and have the public
12  hearing.
13            MR. HAEBERLIN: And you still have September
14  28th.
15            MR. WEED: Almost on all these zoning
16  ordinances that we've actually encountered, we've had
17  public hearings four times, so --
18            COUNCILMEMBER BATES: Well, there's been
19  some substantive changes to this document that I'd
20  like to see in a --
21            COUNCILMEMBER ALEXANDER: We need a clean


22  copy.
23            MR. HAEBERLIN: I agree.
24            COUNCILMEMBER BATES: -- clean, written form


25  before I --


Page 127


 1            MR. HAEBERLIN: I totally agree.
 2            COUNCILMEMBER ROCHE: Is the Planning
 3  Commission going to be meeting any time --
 4            When is the next Planning Commission
 5  meeting?
 6            MR. CRAWFORD: I don't know.
 7            MR. HAEBERLIN: Be the next month.  It would
 8  be the --
 9            COUNCILMEMBER ROCHE: Next month.
10            MR. HAEBERLIN: The -- I think the second
11  week is the Thursday after your regular meeting.
12            MR. CRAWFORD: As long as we have work,
13  right?
14            MR. HAEBERLIN: Yeah.
15            They did not have much work.
16            COUNCILMEMBER ROCHE: But it's not going to


17  be before the 28th of September?
18            MR. HAEBERLIN: No.  There's nothing
19  planned right now, because they didn't really have
20  anything to review because you guys got a little far
21  behind, and I didn't --
22            COUNCILMEMBER ROCHE: I understand.
23            MR. HAEBERLIN: -- want them to waste a
24  meeting.
25            COUNCILMEMBER ROCHE: I mean laws or no
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 1  laws, I would --
 2            COUNCILMEMBER ALEXANDER: The Planning


 3  Commission?
 4            COUNCILMEMBER ROCHE: -- I would personally


 5  welcome any comments from the Planning Commission on
 6  these.
 7            MR. CRAWFORD: Well, we already gave our
 8  feedback.
 9            COUNCILMEMBER ROCHE: No.  I understand.


10  But we've made --
11            COUNCILMEMBER FLEMING: But what about --


12            COUNCILMEMBER ROCHE: -- some changes since


13  then.
14            COUNCILMEMBER FLEMING: -- the corrections


15  that we're making?
16            MR. CRAWFORD: Right.
17            Scott, do we need to go back through these
18  changes?
19            MR. HAEBERLIN: That's a determination of
20  the attorney.
21            MR. WEED: It's not required.  The Council
22  could completely rewrite the ordinance --
23            MR. HAEBERLIN: Yeah.
24            MR. WEED: -- meeting night despite whatever
25  the Planning Commission said.
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 1            MR. HAEBERLIN: I did want everybody to
 2  notice that we did -- when we did my action report
 3  with the Planning Commission; Mr. Howe assisted me --
 4  and we did put these ordinances up on the City web
 5  site under our action report from the Planning
 6  Commission, telling the public what did the Planning
 7  Commission say.  Then they could go down, drop down to
 8  all these ordinances and review them, so --
 9            COUNCILMEMBER ROCHE: I wish -- I would like


10  for them to be a little more easy to find.  I mean I
11  looked and looked and looked and couldn't find them
12  until you told me where they were, and if I had a hard
13  time finding them sitting here -- I would just like
14  them more on a front page of the web site instead of
15  buried in a --
16            MR. HAEBERLIN: We can certainly try.  I
17  mean if you would like for me to load Mr. Weed's new
18  draft onto the City web site --
19            COUNCILMEMBER ROCHE: Absolutely.
20            MR. HAEBERLIN: -- before that time frame,
21  we could do that.
22            COUNCILMEMBER ROCHE: That's what -- the
23  Council voted unanimously to begin doing that some
24  time ago, so we need to start doing that.  Thank you.
25            MR. HAEBERLIN: September 28th is our next


Page 130


 1  meeting; right?
 2            COUNCILMEMBER BATES: Yes.
 3            MR. HAEBERLIN: Okay.  6:30.
 4            And recall again, that agenda's getting
 5  really heavy, so I just keep trying to be cautious
 6  about that.
 7            COUNCILMEMBER BATES: Well, there might be


 8  one less.
 9            COUNCILMEMBER ROCHE: Yes.  Hopefully, we


10  can --
11            COUNCILMEMBER FLEMING: So may I address one


12  more item?
13            MR. WEED: Yes, ma'am.
14            COUNCILMEMBER FLEMING: To further define my


15  scenario of my e-mail, if I enclose my carport, which
16  I am going to be allowed to do, for the parking
17  requirements in (g), I would have to provide, then, a
18  single-car carport and one paved parking space.
19            MR. HAEBERLIN: Well, you have any of those
20  options.
21            COUNCILMEMBER FLEMING: No, no, no, no.  I


22  know.  But the other options get bigger.
23            So in other words, if I enclose my carport.
24            MR. HAEBERLIN: On a pre-existing lot-of-
25  record house, yes.
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 1            COUNCILMEMBER FLEMING: Correct.
 2            I would then have to construct a single-car
 3  carport and have one paved parking space.
 4            MR. HAEBERLIN: That's one of your options,
 5  but you also remember we added two parking spaces 9 x
 6  20 and 180 square feet in area which is paved.  So
 7  that's one of your options.
 8            You could build a two-car carport, you can
 9  have a two-car garage.  You can have a one-car
10  carport, you can have a one-car garage, both those
11  options with one parking space but you can also have
12  two parking spaces.
13            COUNCILMEMBER FLEMING: Okay.  Where?


14            MR. HAEBERLIN: So you made that --
15            COUNCILMEMBER BATES: Ms. Fleming, we added


16  that in.
17            MR. HAEBERLIN: We added that, and I'm just
18  keeping track of those notes.
19            COUNCILMEMBER BATES: Yeah, we did.  We


20  added two spots that are paved, or a single-car
21  carport and one paved --
22            MR. HAEBERLIN: And I think you --
23            COUNCILMEMBER BATES: -- spot or --
24            MR. HAEBERLIN: -- might have brought that
25  up, yeah.
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 1            COUNCILMEMBER ALEXANDER: I brought it up


 2  and then Pam --
 3            MR. HAEBERLIN: Or maybe it was --
 4            COUNCILMEMBER ALEXANDER: -- agreed with me


 5  because --
 6            MR. HAEBERLIN: -- Brian.  I don't know. It
 7  was one of them.
 8            COUNCILMEMBER ALEXANDER: -- we have homes


 9  in Oakcliff that have no carport and no garage.
10            MR. HAEBERLIN: Correct.
11            COUNCILMEMBER ALEXANDER: Just a driveway by


12  the side of the house.
13            MR. WEED: None of the changes have been
14  made yet because we never -- we never got that far.
15            We talked about them and you agreed upon
16  them but I haven't done any draft with all the
17  encapsulating --
18            COUNCILMEMBER ROCHE: Correct.
19            MR. WEED: We made about 20 changes, so --
20            COUNCILMEMBER FLEMING: Well, see, I went by


21  version 3.
22            MR. WEED: Right.
23            COUNCILMEMBER BATES: Yeah.
24            COUNCILMEMBER FLEMING: Were we on version 3


25  last time?
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 1            COUNCILMEMBER BATES: Yes.
 2            COUNCILMEMBER ALEXANDER: Yes.
 3            COUNCILMEMBER FLEMING: Oh, okay.  My


 4  mistake, because I was working off of version 2. My
 5  mistake.
 6            COUNCILMEMBER BATES: Yeah.
 7            COUNCILMEMBER ALEXANDER: Yeah, and I just


 8  made notes in my handwriting.
 9            COUNCILMEMBER FLEMING: Okay.  So enclosing


10  a carport.
11            COUNCILMEMBER BATES: Two paved spots.
12            COUNCILMEMBER FLEMING: Two paved spots.


13  They could be underneath the carport?
14            COUNCILMEMBER BATES: You wouldn't need to


15  have a carport.
16            MR. HAEBERLIN: You wouldn't need to have a
17  carport.  You could have them outside.
18            COUNCILMEMBER FLEMING: Okay.
19            COUNCILMEMBER BATES: As long as your
20  driveway was long enough to accommodate the space
21  requirements for two spots.
22            MR. HAEBERLIN: And we have a width
23  requirement in the building code on driveways that
24  would certainly allow you to have two parking spaces.
25            COUNCILMEMBER FLEMING: Okay.  Thank you.
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 1            So are we hearing comments now or are we
 2  going to wait?
 3            MR. HAEBERLIN: Whatever you'd like to do.
 4            MAYOR JENKINS: Do you want to go ahead and
 5  have --
 6            MR. WEED: I'd recommend at this point you
 7  probably just recess this to a definite date certain,
 8  I guess September 28th, and then at that point you'd
 9  have the actual public hearing.
10            And hopefully between now and then, hope-
11  fully tomorrow, I'll get these things -- I'll get some
12  more language drafted and we'll try to get you a
13  quote/unquote clean copy of the ordinance.  It might
14  actually end up being Wednesday because you guys have
15  made a lot of changes, so --
16            COUNCILMEMBER ROCHE: I still think that if


17  anyone that's been sitting here waiting all this time
18  wants to make a public comment, we should give them
19  the opportunity.
20            MR. WEED: That's always up to the Council.
21            MAYOR JENKINS: That's fine with me.
22            Anybody for the changes we just talked
23  about?
24            You don't have to.
25            MR. ANDERSON: I'll make it brief.
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 1            I agree a hundred percent with the infill
 2  new rule, and I'll be looking forward to seeing the
 3  catastrophic allocations, as it were, so you can build
 4  a house bigger than 900 square feet.
 5            And the other thing that I really wanted to
 6  say was I signed up for the Doraville web site for
 7  these kind of things, and we're talking about letting
 8  people know things.  I and a bunch of people have
 9  signed up for this.  Why not just broadcast these
10  things --
11            COUNCILMEMBER ROCHE: Right.
12            MR. ANDERSON: -- like the ONA and NNA and
13  Early News instead of -- because I don't know to go
14  look for them, or if I'm looking for something, I
15  couldn't find it or I can't find.
16            But if you just start broadcasting this
17  stuff, sending it, then a bunch of people will know,
18  and relative to your getting comments back, the people
19  that do have computers and have signed up for our web
20  site will then -- we'll get a shotgun message, and
21  then you might get some.  I don't know.
22            MR. HAEBERLIN: Yeah.  Well, there have been
23  -- I mean, you know, there have been various opinions
24  about sending stuff to these privately-held web sites,
25  and some Council members have different opinions on
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 1  that.  I have no problem if the Council agrees to it,
 2  but you're going to have to remember:  I don't want to
 3  look like we're being preferential.
 4            COUNCILMEMBER ROCHE: That's not what we're


 5  changing.
 6            MR. ANDERSON: No.  Yeah.  I apologize that.
 7  I didn't mean that at all.  Just our web site, our
 8  local -- our City web site.  Send these out to the
 9  people that have signed up for our web site.  Not to
10  send out to ONA or NNA.  But I've signed up for the
11  thing, and when I -- I don't get information, so I re-
12  sign up and it says, "You're already signed up."  And
13  I say, "Well, you know, give it, send it."
14            But yeah, I'm not advocating sending to ONA
15  and that.
16            MR. HAEBERLIN: Yeah.  I didn't know that
17  people actually signed up for the web site.
18            MR. ANDERSON: Apparently some have.
19            COUNCILMEMBER FLEMING: But I wouldn't


20  necessarily send all these things via e-mail to
21  everybody that's on -- that has signed up.
22            MR. ANDERSON: Maybe headings.
23            COUNCILMEMBER FLEMING: But you could do,


24  "Correction to ordinance number 903.  If you're
25  interested in this item, you can find this on
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 1  government issue --"
 2            COUNCILMEMBER BATES: We can just provide


 3  the link to where it is --
 4            COUNCILMEMBER ROCHE: Provide the link.
 5            COUNCILMEMBER BATES: -- on our web site.
 6            COUNCILMEMBER FLEMING: Correct, yeah, and


 7  link it to that.
 8            MR. ANDERSON: And basically just a sentence
 9  of what it is, what it's referring to, you know.
10            COUNCILMEMBER ROCHE: Right.
11            COUNCILMEMBER FLEMING: Yeah.  I wouldn't


12  send --
13            MR. ANDERSON: No.  I agree.
14            MR. HAEBERLIN: We do have so much stuff on
15  there now, I'll tell you, it's more confusing than
16  ever because there's so much -- there's so much
17  activity that's been posted, and it may be that we
18  need to offload some stuff.
19            And I agree.  There's so much stuff there
20  now, if you search under "ordinances," you'll be
21  looking at 50 some odd headings before you find it.
22  You probably just need to do some cleaning.
23            But once we get MUNI Code straightened out,
24  we'll certainly have an opportunity to take all that
25  junk off.  It'll look more topical because you'll only
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 1  get a few new things all the time.  And I won't have
 2  any of that old stuff posted.  It'll be in MUNI Code.
 3            MR. ANDERSON: And I have no privies in my
 4  back yard.
 5            MAYOR JENKINS: Anybody else for?
 6                           - - -
 7                       (No response)
 8                           - - -
 9            MAYOR JENKINS: Anybody against?
10                           - - -
11                       (No response)
12                           - - -
13            COUNCILMEMBER BATES: Make a motion to
14  postpone until September 28th.
15            COUNCILMEMBER ROCHE: Second.
16            MAYOR JENKINS: Call the roll.
17            CLERK BLACKMON: Councilmember Alexander?


18            COUNCILMEMBER ALEXANDER: Yes.
19            CLERK BLACKMON: Councilmember Bates?
20            COUNCILMEMBER BATES: Yes.
21            CLERK BLACKMON: Councilmember Fleming?
22            COUNCILMEMBER FLEMING: Yes.
23            CLERK BLACKMON: Councilmember Pittman?
24            COUNCILMEMBER PITTMAN: Yes.
25            CLERK BLACKMON: Councilmember Roche?
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 1            COUNCILMEMBER ROCHE: Yes.
 2            CLERK BLACKMON: Councilmember Spangler?


 3            COUNCILMEMBER SPANGLER: Yes.
 4            MR. HAEBERLIN: That was 903.
 5            Are we going to do the same thing on 601 or
 6  are we going to --
 7            COUNCILMEMBER FLEMING: Yes.
 8            MR. HAEBERLIN: -- discuss 601 first, or how
 9  do you want to handle that?
10            We've got two more -- 601, and 1501, too.
11            COUNCILMEMBER BATES: On 601, page 4, it's


12  going to be the second paragraph, that starts with
13  "Commercial," fourth sentence from the bottom of that
14  paragraph, that begins with "The dumpster enclosure,"
15  I'm going to ask that we strike that until we finish
16  or reference -- ask that we reference the dumpster
17  ordinance or something, because I'm not with you yet
18  on this one.
19            MR. HAEBERLIN: As long as you're aware that
20  unless the zoning code addresses specifically
21  dumpsters as an accessory use and provides me an out,
22  I will have no ability -- and we have a lot of
23  shallow-depth lots where I mean I have come up with
24  every creative thing I can possibly think of to help
25  these people, but there are a lot of people that are
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 1  just never going to be able to have a dumpster, and,
 2  for a restaurant, it's a requirement.
 3            So the reason I put that in there is because
 4  I'm having people come to me all the time where they
 5  have three road frontages and no place to put a
 6  dumpster.
 7            COUNCILMEMBER BATES: Okay.  Then let me be


 8  more clear, then.  I want to address the brick and/or
 9  stone requirement that's in there.
10            I'm with you on dumpster enclosures but I'm
11  not with you -- yeah, I'm not with you yet on
12  requiring it of brick and stone for an existing.
13            New?  Yes.  I have no problem there.
14  Existing?  There's some work to do with me.
15            MR. HAEBERLIN: Okay.  So noted.
16            COUNCILMEMBER ALEXANDER: And I had some


17  questions on brick and stone for new ones, so -- Are
18  you just going to remove?
19            MR. WEED: So how do you want it to read?
20  The dumpster enclosure, and that's it?  I mean --
21            What's the wording, Scott?
22            COUNCILMEMBER BATES: Well, what -- I guess


23  what's the -- what's the --
24            COUNCILMEMBER FLEMING: Well, the dumpster


25  enclosure shall be determined to be architecturally
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 1  compatible with the principal structure by the City
 2  Planner or his designee.
 3            MR. WEED: Okay.
 4            MR. HAEBERLIN: That's --
 5            COUNCILMEMBER ROCHE: Okay.  You're talking


 6  about page 4, right?
 7            COUNCILMEMBER BATES: Yeah.
 8            MR. WEED: Yes.  I mean you can do it that
 9  way, but I think you just gave him unlimited
10  discretion --
11            MR. HAEBERLIN: Well --
12            MR. WEED: -- because he's got to apply a
13  standard to it.
14            MR. HAEBERLIN: Yeah.  The thing I'm
15  concerned about is the dumpsters in the front setback
16  are not as big a problem if they're of a high quality
17  construction.  When they're fencing, they don't last
18  very well and they get destroyed very quickly.
19            And my visionary to this is that the brick
20  and stone would be a platform for the renovation of
21  the remainder of the facility at some point.  As you
22  know, we've got a lot of stuff 30 or 40 years ago that
23  they've never put a building permit on it because
24  they've never done anything to it.  It's just the way
25  it is.
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 1            And kind of the allowance or the give-me is
 2  if you're going to put it in front, then it should be
 3  at the highest construction standard and aesthetic
 4  presence.  If you want to change that to brick or
 5  stone or even say, you know, CMU units or faced with
 6  stucco, but I think you need something better than
 7  just a residential grade fence that you could go to
 8  Home Depot and buy for $26 apiece and hook them
 9  together.
10            COUNCILMEMBER BATES: This is -- this
11  requirement is assuming that there is no other
12  location for it to go.  It can't go in the back, it
13  can't go in the side.
14            MR. HAEBERLIN: Absolutely.
15            COUNCILMEMBER BATES: The only place for it


16  is in the front.
17            MR. HAEBERLIN: That's it.  And that's what
18  we tried to discuss in the dumpster enclosure, you
19  know, ordinance that we previously looked at.
20            I have gone out to some sites, for example,
21  Northwoods Plaza.  I hate to pick on them.  But there
22  is a location there that one could be put at, but it
23  is solidly in the front setback, and if you're sitting
24  on Shallowford Road, you're going to be looking at it.
25            So I'm looking at situations like that where
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 1  because the post development represents no places or
 2  very little places to put them.  If we're going to
 3  allow them out front, we're going to make them really
 4  a feature.  And it may very well be that there are
 5  many locations in the city that I -- as I proposed
 6  under the dumpster ordinance, that exemptions are
 7  granted.
 8            But I think we've got some areas where we're
 9  continuously having problems.  I mean I'm telling
10  people, "Look.  It's an accessory structure.  Right
11  now, the only thing you can do is attach it to the
12  principal structure, meet the building setbacks, and
13  then I have no problem with it."
14            And a lot of these properties, they don't
15  want to do that.  Restaurants generally don't want to
16  attach the dumpster enclosure to the restaurant
17  because of the vermin issue.
18            And so I'm still struggling with this every
19  day as people come to me with dumpster, you know,
20  building permit applications.  And I'm finding lots of
21  properties with two or more public road frontages,
22  which means they have no rear yard and no side yard
23  and so it has to be in a front yard, and so that's why
24  some of that language was crafted that way.
25            COUNCILMEMBER BATES: I understand.  I just
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 1  have a real challenge with us telling an existing
 2  property owner that you're going to need -- I've now
 3  had a business owner give me what they deem to be a
 4  qualified quote, the cheapest qualified quote, and it
 5  was $14,000.
 6            COUNCILMEMBER ROCHE: Right.
 7            MR. HAEBERLIN: That doesn't surprise me.
 8  I'll be honest with you.
 9            COUNCILMEMBER BATES: I just have a real
10  issue in the economic conditions that we're in today
11  of telling one or 30 or 80 business owners, "Go out
12  and invest -- You know, you're a small business,
13  you're a restaurant and you're struggling to stay
14  alive.  Go out and invest 15 grand to build a nice,
15  you know, dumpster."
16            MR. WEED: Scott, we still have the existing
17  dumpster ordinance; right?
18            MR. HAEBERLIN: We do.
19            MR. WEED: Well, just refer to that and
20  leave it at that.
21            MR. HAEBERLIN: Yeah.  I mean --
22            MR. WEED: They could plant trees around it
23  and they could do whatever they can do currently.
24            MR. HAEBERLIN: Well, yeah.  I mean it --
25            And like I said, I think that has had
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 1  limited results.  It's not had very good results.
 2            COUNCILMEMBER BATES: I hear both of your


 3  concerns very clearly.
 4            MR. WEED: I don't have any concern.  I'm
 5  just trying to --
 6            MR. HAEBERLIN: Yes, you do.
 7            MR. WEED: This is up to you.  I mean my
 8  opinion concerns --
 9            COUNCILMEMBER ROCHE: I understand.
10            MR. HAEBERLIN: I'm kidding.
11            MR. WEED: -- the current ordinance is
12  enforceable.  Let's just refer to the current
13  ordinance.
14            COUNCILMEMBER BATES: I hear both of your


15  comments very clearly and I understand and appreciate
16  them.
17            MR. HAEBERLIN: Could we say new construc-
18  tion on that one?
19            COUNCILMEMBER BATES: New, I have -- I have


20  no --
21            COUNCILMEMBER ALEXANDER: No.
22            COUNCILMEMBER BATES: -- issue.
23            COUNCILMEMBER ALEXANDER: Yes, you do.


24            Because you are not allowing, for example, a
25  franchise to come into this city, that has existing
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 1  construction specifications.  You're dictating some-
 2  thing that could possibly deviate from their corporate
 3  guideline.
 4            MR. HAEBERLIN: I'm going to tell you, I'm
 5  going to respectfully disagree with that.  In 15
 6  years, I've gotten every single chain in the United
 7  States to comply with conditions of zoning require-
 8  ments or city codes.  If you tell them all brick --
 9            MR. WEED: They will do it.
10            MR. HAEBERLIN: -- they will do it.
11            MR. WEED: I've done it a thousand times.
12  If you have an architectural design ordinance, they
13  will comply.
14            COUNCILMEMBER ALEXANDER: I know that,


15  Mr. Weed, because you are proud to be for the gover-
16  nment, and we are the supreme being and we can do
17  whatever we want.
18            MR. WEED: I'm just telling you it's legal.
19            COUNCILMEMBER ALEXANDER: But we want to


20  encourage new businesses to come in here, and I don't
21  want to add an additional expense, and they'll be the
22  only one in the state that has a different dumpster
23  enclosure.
24            I don't know that you would accept
25  Chick Fil-A's dumpster enclosure under your new
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 1  proposed standards.
 2            MR. HAEBERLIN: I will be honest with you.
 3  Chick-Fil-A would not build that facility back the way
 4  it is today.  Their prototype is a brick facility.
 5  They would not build that back.
 6            COUNCILMEMBER BATES: And Ms. Alexander,


 7  I'll disagree with you.  Chamblee was able to get
 8  Wal-Mart to concede to a number of different changes
 9  in order to build the Wal-Mart in the city of
10  Chamblee.
11            I personally -- And I respect your opinion.
12  I personally don't have an issue with new construction
13  being required and of some standards.  I just have a
14  real big issue with an existing business owner.
15            MR. HAEBERLIN: And remember, that was only
16  to help those people that really had this bizarre
17  situation.
18            I mean technically if you're not a
19  restaurant, you could remove your dumpster and say,
20  "Bye-bye, City.  I'm not dealing with you anymore.  I
21  don't have a dumpster."  Okay?  You could.  Or you
22  could find a place in the side or rear yard right now
23  and you wouldn't have to comply with this.
24            The only thing I was just trying to do is
25  provide some positive benefit.  For example -- I guess
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 1  the Meineke down here is a good example.  It has no
 2  place to put one.  It just doesn't.
 3            And some people just said, "Look.  I'll just
 4  tear down what I've got and take the dumpster away."
 5  Well, if they're not a restaurant, they can do that.
 6  You know, they may have built something without a
 7  permit.  That's pretty common.
 8            COUNCILMEMBER BATES: Well, and we're giving


 9  examples.  Fast Printing right up here at King and New
10  Peachtree.
11            MR. HAEBERLIN: Okay.
12            COUNCILMEMBER BATES: They abut or front New


13  Peachtree and King Street.  There is no rear because
14  there's a building behind them, so they've got three
15  dumpsters that are on the side, the King Street side.
16  So there's no place for them to go in the back.  And
17  because they've got three units and they're a printing
18  business, they have lots of waste, their estimate's
19  going to be closer to $30,000 on building a dumpster
20  enclosure.
21            MR. HAEBERLIN: And I do agree we've got
22  some very unique post development situations.  I mean
23  I've encountered a lot more here.  And we could
24  certainly think this through, I mean.  I'm just
25  putting a notation to think about this and have the
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 1  ability to respond to you further.
 2            COUNCILMEMBER BATES: Thank you.
 3            MR. HAEBERLIN: And it may very well be --
 4  If you've got some really unique situations you can
 5  think of, let me know.  The only one I've dealt with
 6  thus far has been Waffle House.
 7            COUNCILMEMBER BATES: That's one you can


 8  reference.
 9            COUNCILMEMBER ROCHE: Okay.  But what we're


10  saying, then, is that on page 4 it would say the
11  dumpster enclosure shall meet the current --
12            MR. WEED: Yeah.  All I have right now would
13  be --
14            MR. HAEBERLIN: City dumpster ordinance.
15            MR. WEED: Yeah.  The dumpster ordinance.
16  Shall be constructed as set out in the -- what?  Is it
17  called the dumpster ordinance?  What is it called?
18            MR. HAEBERLIN: It has a number and all.
19  I'll find --
20            MR. WEED: I was looking through --
21            MR. HAEBERLIN: -- that number for you.
22            MR. WEED: -- the accessory use section and
23  couldn't find it.
24            MR. HAEBERLIN: It's a standalone building
25  regulation, Murray.
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 1            MR. WEED: Okay.
 2            MR. HAEBERLIN: I'll find you a number for
 3  it.
 4            COUNCILMEMBER ROCHE: Except for new con-


 5  struction.
 6            MR. WEED: I'll find it.
 7            And then it would say something like the
 8  dumpster enclosure shall be constructed as set out in
 9  section blah-blah-blah.  It would be section five dash
10  whatever, period, and that would be put:  however,
11  dumpster enclosures shall be constructed of brick or
12  stone, blah-blah-blah, for --
13            COUNCILMEMBER ROCHE: New construction.


14            MR. WEED: -- new construction, something
15  like that.
16            COUNCILMEMBER FLEMING: No.  I want to go


17  back to the new construction, and the reason being is
18  that if it's visible, the dumpster itself -- I just
19  want to throw this out -- that if it's a new
20  construction, a new building that they've constructed,
21  and they've got to do a dumpster enclosure, I would
22  think that they would try to coordinate their
23  building, however they're constructing their building,
24  and their dumpster enclosure would match whatever
25  their new building would be.
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 1            MR. HAEBERLIN: Some would do that, but I
 2  will tell you that most -- if you don't have a
 3  regulation, they're going to build the cheapest thing
 4  they can.  Okay?  You have no architectural guidelines
 5  here right now.  So for right now, anyone that comes
 6  in could build anything they want to.  So they build a
 7  concrete block building.  They can build -- the
 8  cheapest thing they could build would be a wood
 9  enclosure.
10            And remember, with architectural guidelines
11  and going back to Maria was talking about the
12  regulation of chains, again, in most jurisdictions
13  chains don't get what their -- I call it a jobber.
14  That's the cheapest building that -- it's the cheapest
15  building that the chain can build.  It's called a
16  jobber.  Okay?  And when you build a jobber, you go
17  into a community with no zoning.
18            And so all these communities that have, you
19  know, gas stations with pitched roofs and dormers and
20  all this great stuff have some sort of architectural
21  criteria or the building was rezoned.  And if you go
22  into most communities, you're not seeing the jobber
23  anymore because most communities are providing
24  necessary regulations that create something unique and
25  different for them.


Page 152


 1            So why would I come to Doraville to go to --
 2  let's just pick something; I don't know -- the BP gas
 3  station when the BP gas station in Chamblee looks
 4  exactly the same?  So you're creating some sort of
 5  identity for yourselves because you don't have any
 6  historic framework of a downtown district and the only
 7  thing you can do at this point is create identity.
 8  The way you'll create identity in this limited 3.6
 9  square miles is an architectural code.
10            And if you're going to agree with every
11  chain construction method, Doraville will look exactly
12  like every other place that is out three hours from
13  downtown Atlanta where they build the jobber.  They
14  build the cheapest thing they can build.
15            COUNCILMEMBER ROCHE: But in this particular


16  case, I don't think anyone's arguing with you.  I
17  think all we're saying is that that's fine and we need
18  to address all that but we shouldn't make existing
19  businesses have to go out and lay out serious money to
20  stay in business.  That's all.
21            COUNCILMEMBER FLEMING: No.  I was talking


22  about the new businesses, but that's quite all right.
23  I agree.
24            COUNCILMEMBER ROCHE: As far as new
25  businesses, absolutely, you know, we need the
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 1  architectural standards and all.
 2            I mean that's I think where we were going,
 3  isn't it, Councilman Bates?
 4            COUNCILMEMBER FLEMING: Yeah.
 5            COUNCILMEMBER BATES: I'm there.
 6            MR. HAEBERLIN: I mean I'll tell you --
 7            COUNCILMEMBER ROCHE: Now that we're here,


 8  let's move on.
 9            MR. HAEBERLIN: -- in the last week, if I
10  had had the option to go in the City Code, as the city
11  planner, to tell the person, "If you build that out of
12  brick and stone, you can have it right there," the
13  person could have said, "Okay.  I'll build it out of
14  brick and stone," reapplied and gotten the permit.
15            Right now, they're sitting out there
16  floating because they can't do anything now.  They
17  have no place to put a dumpster beside the front
18  setback and they have to have a dumpster because
19  they're a restaurant, and that's where I'm in the
20  quandary.  In their situation, they might be happy to
21  build a brick enclosure because they just want to be
22  through with this.
23            COUNCILMEMBER BATES: Well, can't they
24  voluntarily do that?
25            MR. HAEBERLIN: They could, but I don't have
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 1  any ability right now to locate the accessory struc-
 2  ture in the front setback.  I would be violating the
 3  City Code of Ordinances if I allowed that, and I
 4  can't.
 5            So I have no exemption.  I have no ability
 6  to help this particular situation which is not unlike
 7  lots of other situations in the city.
 8            So right now, they could come to you and
 9  apply for a variance.  That's really all they could
10  do.
11            COUNCILMEMBER BATES: So 601 as it sits
12  right now does allow for a front setback for a
13  dumpster.
14            MR. HAEBERLIN: Well, that's why I was
15  trying to write that exemption in there.  Yeah.
16            I mean right now, technically, do I have the
17  right to allow an accessory structure in the front
18  setback?  No.
19            Me as a planner, I don't agree with that.  I
20  mean me -- when I say I don't agree with that, I think
21  there are certain situations, in this case dumpsters,
22  that I should have some management ability, again with
23  some oversight from you guys, on helping some of these
24  people.  And in the situations we've encountered this
25  week, if I'd had this in here, I would have said,
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 1  "Look, dude.  If you can build this out of brick or
 2  stone, we can do it."  But since I didn't have that
 3  ability because it's not in the Code, I had to tell
 4  them no.  I denied them.
 5            COUNCILMEMBER ROCHE: But is this new con-


 6  struction?
 7            MR. HAEBERLIN: In this case, it's existing
 8  construction.
 9            COUNCILMEMBER ROCHE: Then how can they be


10  here today if they're a restaurant without a dumpster?
11            MR. HAEBERLIN: They are.  There's all sorts
12  of interesting aberrations.  Trust me.  A lot of the
13  dumpsters that are sitting out there are in locations
14  that you wouldn't believe.  I mean they're certainly
15  not compliant with the Code.  They were never
16  compliant with the Code.
17            COUNCILMEMBER ROCHE: Well, it's not a
18  perfect world.  I still feel like, though, that if
19  they have an existing situation, we can't go back and
20  expect them to spend a lot of money right now.
21            MR. HAEBERLIN: And some of them did pursue
22  attachment.  And the good thing about attachment, they
23  were no longer accessory or subordinate and they met
24  the front building setback, they became the leading
25  edge of the building, and we were fine.  We issued
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 1  them permits.
 2            COUNCILMEMBER ROCHE: I don't see how we


 3  could write an ordinance that's going to cover every
 4  single situation.  That's why we have variances.
 5            MR. HAEBERLIN: True.  That's true.  But
 6  you'll have a lot of folks coming to you for a
 7  dumpster variance.
 8            COUNCILMEMBER ROCHE: We understand.  I


 9  understand.
10            MR. HAEBERLIN: It'll be more common than
11  uncommon.
12            COUNCILMEMBER ROCHE: But the alternative of


13  retroactively making everybody have to go out and do
14  that I think is a worse alternative.
15            MR. HAEBERLIN: Like I said, that was the
16  thought process.  I mean I experienced that like this
17  last week --
18            COUNCILMEMBER ROCHE: I understand.
19            MR. HAEBERLIN: -- and I've experienced it
20  before many times with people who said, "Look.  I
21  don't care.  I'll spend the money.  I just have no
22  other place to put it but in the front."
23            COUNCILMEMBER ROCHE: I wish it could be


24  simpler.
25            COUNCILMEMBER ALEXANDER: I didn't bring all
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 1  my notes with me, but your suggestions did not include
 2  smaller dumpsters.  Your suggestion mandated building
 3  an enclosure of a certain size, but you could have
 4  this giant enclosure and have a small dumpster in it.
 5            MR. HAEBERLIN: Well, remember I --
 6            COUNCILMEMBER ALEXANDER: And --
 7            MR. HAEBERLIN: -- got the specification
 8  from the waste hauler that I received.
 9            COUNCILMEMBER ALEXANDER: I understand that.


10  And I got my specifications on the size of the
11  dumpsters from a waste hauler also.
12            And then your drawing also specified a
13  concrete pad outside --
14            MR. HAEBERLIN: Uh-huh.
15            COUNCILMEMBER ALEXANDER: -- of the --


16            When I got to like Roswell, the concrete pad
17  is within the enclosure.  It's not outside in the
18  parking lot.
19            MR. HAEBERLIN: What the Building Official
20  and the waste haulers have told me, the concrete pad
21  is necessary outside the dumpster enclosure because of
22  the heat factor of asphalt.  Asphalt reaches a
23  temperature where it becomes soupy, and then the truck
24  pulls up because it's front entry and they sit there
25  for a while while they pick up and dump.  The waste
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 1  hauler actually sinks into the concrete [sic] in heat,
 2  and I've seen that.  I've seen truck marks in front of
 3  these things, so I know it happens.
 4            COUNCILMEMBER ALEXANDER: Okay.  I haven't


 5  seen truck marks due to, quote/unquote, the asphalt
 6  being soupy and the trucks sinking into it.  I've seen
 7  asphalt torn up mainly from the forks.  And when I
 8  researched the melting point of asphalt, it was from
 9  250 to 300 degrees.  And I tried to research.  I even
10  Googled "dumpster trucks stuck in asphalt" and
11  couldn't even find anything.  So if you could support
12  that opinion, I would appreciate the information since
13  I was unable to locate it myself.
14            MR. HAEBERLIN: And I want you to recall,
15  that standard came from your previous code, the code
16  that the coun- -- you were probably not on council at
17  that time.  But the Code that you have in existence
18  today, that was the specification.  I took that
19  specification forward.
20            I've seen people out building new dumpster
21  enclosures in the city.  I don't know how closely the
22  Building Official is looking at them, but they don't
23  -- some of them don't appear to be compliant with that
24  requirement, so I'm a little confused.  Since I don't
25  have management oversight over that function, I can
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 1  only guess that they're going to complete it
 2  appropriately before they get a sign-off.  Well, in
 3  the future, it would be a certificate of completion as
 4  we've proposed.
 5            COUNCILMEMBER ROCHE: Was there anything


 6  else in 601 that we had issues with?
 7            COUNCILMEMBER ALEXANDER: Just the defini-


 8  tion of greenhouse.
 9            COUNCILMEMBER FLEMING: I have a couple


10  more, too.
11            MR. HAEBERLIN: Greenhouse, okay.  Do you
12  want that as a countable exemption or you just want it
13  discussed?
14            COUNCILMEMBER ALEXANDER: Well, just you had


15  no accessory structure use for agriculture in there.
16  I didn't know if you and Mr. Weed just wanted to
17  specify.
18            MR. HAEBERLIN: Other than edible plant
19  material and flora or something, we could define that.
20  Something.
21            MR. WEED: We'll write something.
22            COUNCILMEMBER ALEXANDER: Okay.  I under-


23  stand what you meant like, you know, you can't --
24            MR. HAEBERLIN: It won't be marijuana, we
25  promise.
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 1            COUNCILMEMBER ALEXANDER: -- have a chicken


 2  coop or whatever.
 3            MR. HAEBERLIN: Correct.
 4            COUNCILMEMBER ALEXANDER: But I can grow hot


 5  house tomatoes or something?
 6            MR. HAEBERLIN: Yes, yes; but we'll define
 7  that.
 8            COUNCILMEMBER ROCHE: I think people grow


 9  marijuana in their basements, anyway, so --
10            MR. HAEBERLIN: You never know.  They might
11  have seven accessory structures to do that.
12                           - - -
13                        (Laughter)
14                           - - -
15            COUNCILMEMBER FLEMING: I had a couple items


16  that I had.  We talked about them but I wanted to
17  bring them out in this meeting.  Gazebos and pergolas,
18  we didn't address the height, and I wanted --
19            MR. HAEBERLIN: Okay.
20            COUNCILMEMBER FLEMING: -- to know whether


21  we needed to put the height in there.
22            MR. HAEBERLIN: Well, we had 15 feet before
23  in the old code as the maximum height of accessory
24  structures.  And I'll be honest with you, I just
25  thought that was really limiting because some of the
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 1  accessory structures that people build -- and Murray
 2  uses the word -- they have a man-cave above them where
 3  you have like your sports and your flat-screen TV and
 4  all that good stuff.  I wanted to have more height
 5  allowance for those.
 6            COUNCILMEMBER ROCHE: What's the difference


 7  between a gazebo and a pergola?
 8            MR. HAEBERLIN: A gazebo has actually a
 9  roof.
10            MR. WEED: A pergola is one of those things
11  that's open air.  It's got the --
12            COUNCILMEMBER ROCHE: Oh, okay.  I don't
13  know these things.
14            MR. HAEBERLIN: Like a trellis of plant
15  material, you know.
16            COUNCILMEMBER ROCHE: Okay.
17            MR. HAEBERLIN: And they're not very common
18  anymore but some people still put them in.
19            COUNCILMEMBER ROCHE: Thank you.
20            MR. HAEBERLIN: But 15 feet was in the old
21  code for these type of accessory uses.
22            COUNCILMEMBER FLEMING: But you think that's


23  not high enough?
24            MR. HAEBERLIN: Oh, I think that's certainly
25  high enough for pergolas and gazebos, yeah, but not
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 1  for if I'm going to build this craftsman garage with
 2  the man cave on the top of it.
 3            COUNCILMEMBER FLEMING: No, no, no.  I'm


 4  talking about the height of -- Since we're doing the
 5  square footage --
 6            MR. HAEBERLIN: Correct.
 7            COUNCILMEMBER FLEMING: -- I would think


 8  that we would also include the height of it.
 9            MR. HAEBERLIN: We could.  We could.
10            COUNCILMEMBER FLEMING: You know, that it


11  should not be greater than da-da-da-da-da.
12            MR. HAEBERLIN: None of the exemptions
13  should be greater than a certain height.
14            COUNCILMEMBER ROCHE: At least not higher


15  than the house.
16            Well, no, I take that back because bird
17  houses --
18            COUNCILMEMBER BATES: Well, you're limiting


19  the height of a decorative windmill, so --
20            COUNCILMEMBER FLEMING: Well, see, that --


21  And that was my next one, decorative windmill and
22  pole-mounted birdhouses.  My suggestion was to
23  increase the height to 12 feet, but that's my
24  suggestion.
25            MR. HAEBERLIN: We did find, Councilwoman
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 1  Fleming, that one exemption in the Code.  There's an
 2  exemption in the Code that addresses flag poles, which
 3  I think you had asked about --
 4            COUNCILMEMBER FLEMING: Uh-huh.
 5            MR. HAEBERLIN: -- and I think it does lump
 6  in windmills.  And so there's another section of this
 7  Code -- and I'll find it briefly -- that has some
 8  other exemptions in it on height, which, you know,
 9  again, the Code disagrees with itself throughout.
10  That's not uncommon.
11            COUNCILMEMBER FLEMING: Because whatever we


12  decide as far as the height, we need to be consistent
13  on the ordinance that you're looking for right now.
14            MR. HAEBERLIN: Correct; we may have to
15  amend that other section.
16            COUNCILMEMBER FLEMING: Let's see.  Wait a


17  minute.  I think you mentioned that.
18            MR. HAEBERLIN: Height restriction on . . .
19            COUNCILMEMBER FLEMING: You said Section


20  701.
21            MR. HAEBERLIN: 701?
22            COUNCILMEMBER FLEMING: They are listed as a


23  height exemption in Section 701 already but you didn't
24  tell me what it was.
25            MR. HAEBERLIN: Yes.  And 701 has as the
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 1  height exemption, includes windmills and chimneys and
 2  smoke stack, flag poles, radio towers masts, aerials.
 3  It's pretty broad.
 4            COUNCILMEMBER FLEMING: So what's the
 5  exemption?
 6            MR. HAEBERLIN: To me, the way I read it,
 7  there's no restriction.  Barns, silos or other farm
 8  structures when located on farms.  Belfries, cupolas,
 9  domes, monuments, water towers, transmission towers,
10  windmills, chimneys, smoke stacks, flag poles, radio
11  towers, masts and aerials.
12            MR. CRAWFORD: You're talking about decora-
13  tive.
14            MR. HAEBERLIN: And then it puts a catch-all
15  there for, you know, the Dekalb-Peachtree Airport
16  restrictions, you know, if it disagrees with that.
17            COUNCILMEMBER FLEMING: Well, what you just


18  read sounds like we're going to have to readdress 701
19  also.
20            MR. HAEBERLIN: I think we are.  I do think
21  we are.
22            COUNCILMEMBER FLEMING: But if we're going


23  to list these as non-counting accessories --
24            MR. HAEBERLIN: Uh-huh.
25            COUNCILMEMBER FLEMING: -- I would think
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 1  that we would need to put a height in here.  Though
 2  in-ground flag poles is in 701 --
 3            MR. HAEBERLIN: Uh-huh.
 4            COUNCILMEMBER FLEMING: -- I would think


 5  that it's going to be in -- it should be a non-
 6  counting accessory.
 7            MR. HAEBERLIN: Okay.  What would be the
 8  maximum height, though, you would want for a flag pole
 9  in residential?  Because in commercial, a lot of times
10  flag poles are used almost like signage, you know.  If
11  you could put out a hundred-foot flag pole, you would
12  draw attention to Brands Mart or what-have-you.  So
13  residential and nonresidential are kind of different
14  subjects.
15            COUNCILMEMBER ROCHE: What's the height of


16  the flag pole in front of City Hall?
17            MR. HAEBERLIN: Maybe 21 feet, I would say.
18            COUNCILMEMBER ROCHE: Well, I don't think


19  they should have anything higher than the flag pole in
20  front of City Hall.
21            MR. HAEBERLIN: Murray, there was some sort
22  of -- I know that there's a flag constituency, a group
23  of Americans that are -- Society for the Preservation
24  of Flags or something.  There's some sort of litiga-
25  tion over flag pole height, and I'm trying to think of
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 1  some cases I've had --
 2            COUNCILMEMBER ALEXANDER: Long Beach.


 3            MR. HAEBERLIN: -- in the past.
 4            COUNCILMEMBER ALEXANDER: A man put up a


 5  50-foot flag pole in his front yard after 9/11 --
 6            MR. HAEBERLIN: Okay.
 7            COUNCILMEMBER ALEXANDER: -- and the city --


 8            MR. HAEBERLIN: So I know there's been --
 9            COUNCILMEMBER ALEXANDER: -- tried to make


10  him take it down.
11            MR. HAEBERLIN: -- some legislation on that.
12            MR. WEED: I'll have to look.
13            MR. HAEBERLIN: I mean I know we're getting
14  in a real tricky arena with the flag pole.  I don't
15  think I'm as concerned about the bird house or the
16  windmill, but on the flag pole, I think we definitely
17  may have some constitutional objections in that arena
18  coming forward.
19            COUNCILMEMBER ROCHE: 25 feet sounds like a


20  good place to start.
21            COUNCILMEMBER FLEMING: But right now, we


22  don't even have it as a non-counting accessory is what
23  I'm trying to get at.
24            MR. HAEBERLIN: We just have a height
25  exemption, a unilateral height exemption; yes.  And
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 1  it's not like we have any barns, silos or farm
 2  structures that I'm aware of.
 3            COUNCILMEMBER ROCHE: No smoke stacks.


 4            MR. HAEBERLIN: We may in some old industry.
 5  We definitely have cupolas and domes, monuments.  We
 6  don't have a city water tower.  We have transmission
 7  towers certainly.  This Section 701 needs to be
 8  thought of in this context.
 9            So I'll put down a note on flag pole and
10  then overall height, and we'll propose something to
11  you guys.
12            COUNCILMEMBER FLEMING: But the flag pole


13  should be front, side or back --
14            MR. HAEBERLIN: Okay.
15            COUNCILMEMBER FLEMING: -- is my --
16            MR. HAEBERLIN: Front, side or back.
17            COUNCILMEMBER FLEMING: My personal opinion,


18  front, side or back yard.
19            Does everybody --
20            COUNCILMEMBER ROCHE: Uh-huh.  Well, wait a


21  minute.  What if you have one attached to your house?
22  Mine's attached to my house.  It's just one of those
23  little leaning things.
24            COUNCILMEMBER FLEMING: No, no, no.  I said


25  in-ground.  In-ground flag poles --
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 1            COUNCILMEMBER ROCHE: Okay.  So if it's --


 2            COUNCILMEMBER FLEMING: -- is what I was


 3  addressing.
 4            COUNCILMEMBER ROCHE: So if it's not front


 5  or side or back, where is it?
 6            COUNCILMEMBER FLEMING: No, no, no.
 7            COUNCILMEMBER ROCHE: I'm lost.
 8            COUNCILMEMBER FLEMING: In this particular


 9  accessories, he was listing the ones that were allowed
10  in the front yard, side yard and back yard.
11            COUNCILMEMBER ROCHE: Right.
12            COUNCILMEMBER FLEMING: Right.
13            COUNCILMEMBER ROCHE: I'm saying what other


14  kind of yard is there?
15            COUNCILMEMBER FLEMING: No, no.  But there


16  are some other accessories here that are only allowed
17  in --
18            COUNCILMEMBER ROCHE: Okay.
19            COUNCILMEMBER FLEMING: -- the back yard.


20            COUNCILMEMBER ROCHE: I see what you're
21  saying.  Okay.
22            MR. HAEBERLIN: We tried to think of things
23  that are really like architectural landscape treat-
24  ments --
25            COUNCILMEMBER ROCHE: I understand.
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 1            MR. HAEBERLIN: -- and where should they be,
 2  because normally an accessory structure wouldn't be in
 3  the front yard.  And a flag pole -- if a fence --
 4            COUNCILMEMBER ROCHE: I got you.
 5            MR. HAEBERLIN: -- is an accessory struc-
 6  ture, a flag pole's got to be.
 7            COUNCILMEMBER ROCHE: I misheard.  I
 8  apologize.
 9            MR. HAEBERLIN: And even a sign's an
10  accessory structure, I guess, so --
11            COUNCILMEMBER FLEMING: And I have two more.


12            MR. HAEBERLIN: Uh-huh.
13            COUNCILMEMBER FLEMING: Going to go back to


14  the Rubbermaid portable sheds --
15            MR. HAEBERLIN: I understand.
16            COUNCILMEMBER FLEMING: -- so that I can


17  hear what Council has to say about them.  Right now,
18  they're prohibited.
19            COUNCILMEMBER ROCHE: I would tend to be


20  okay with them, I mean as long as --
21            I mean I think now what we're saying is the
22  only way you can have a shed in your back yard is to
23  have a poured foundation and --
24            COUNCILMEMBER FLEMING: Permanently
25  anchored.


Page 170


 1            COUNCILMEMBER ROCHE: -- permanently
 2  anchored.  I mean it's not like we have hurricanes to
 3  worry about that are going to blow away our sheds.
 4            MR. HAEBERLIN: Well, we do have tornadoes
 5  and we do have 60-mile-an-hour winds.
 6            Well, I'll tell you, if you allow these type
 7  products -- and I hate to use that trade name -- you
 8  must be aware they're going to come apart.  They are
 9  just clipped together.  The Building Official has lots
10  of experiences with these, and he said trying to put
11  one together is a disaster.  But anyway, they are not
12  going to stay together.
13            And in terms of representing that we are
14  enforcing the International Building Code, that would
15  not be the case.  They just don't meet the criteria.
16  And he was pretty flagrant in his discussion about
17  what they were.  I'm just telling you because he'd
18  relayed that information to me.  He said, "There's no
19  way I can ever make that meet code."
20            COUNCILMEMBER ROCHE: Okay.
21            MR. HAEBERLIN: But it's kind of like the
22  marine-container discussion could never meet code.
23                           - - -
24      (Brief, inaudible discussion at Council table.)
25                           - - -
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 1            COUNCILMEMBER PITTMAN: I would not support


 2  them.  I don't like them.  I've seen a couple of them.
 3            COUNCILMEMBER FLEMING: Okay.  And then the


 4  only other thing, I realize the concern for the
 5  children's playground equipment not in the front yard.
 6  But if you put that in there, what happens to rope
 7  swings and tire swings and bench-type swings?  Is that
 8  going to be considered playground equipment not in the
 9  front yard?
10            MR. HAEBERLIN: If it's attached to a tree.
11            COUNCILMEMBER PITTMAN: So we are not
12  allowing, according to that, playground equipment like
13  swing sets in the front yard?  Wow.  I mean I'm --
14            COUNCILMEMBER FLEMING: I mean I've already


15  commented about, you know, the immediate gullies in
16  the back yard.
17            COUNCILMEMBER PITTMAN: Well, there's a


18  whole lot in our neighborhood, that have no back yard.
19            COUNCILMEMBER FLEMING: I mean I realize


20  that we have parks that parents can take their
21  children to; however, if they have a huge front yard
22  and have no back yard, that's --
23            MR. HAEBERLIN: I would say that --
24            COUNCILMEMBER FLEMING: -- why I'm bringing


25  it up.
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 1            MR. HAEBERLIN: -- if you're going to allow
 2  them the front yard, you should require them to be
 3  enclosed in some sort of fence, I mean for some
 4  purposes of security.
 5            MR. WEED: I think that defeats that
 6  purpose, I mean, you know, in the sense of you're
 7  adding even more accessory structures to the front
 8  yard.   In most places, you want to limit them.  So
 9  you know, if they want to put the playground equipment
10  up there, okay, but I don't think we should make them
11  fence it too.
12            MR. HAEBERLIN: Well, I mean a fence -- a
13  decorative fence is allowed in a front yard anyway
14  under the Code unless we change the fence criteria.
15            COUNCILMEMBER ROCHE: The swing sets --
16            MR. WEED: What is the purpose of the fence,
17  Scott?
18            MR. HAEBERLIN: Keep the children from
19  running into the public right-of-way.
20                           - - -
21      (Brief, inaudible discussion at Council table.)
22                           - - -
23            MR. WEED: I just don't see the need to -- I
24  don't know that we the government care about doing
25  that in the sense of on private property we're going
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 1  to, you know, make sure the children stay within a
 2  certain area.  Why?  If we're going to -- if they --
 3            You know, why have one more accessory use in
 4  the front?
 5            MR. HAEBERLIN: Yeah.  As long as we're not
 6  considered culpable for allowing that, I mean --
 7            MR. WEED: No.
 8            MR. HAEBERLIN: -- it's fine with me.
 9            COUNCILMEMBER PITTMAN: Parents' responsi-


10  bility.
11            COUNCILMEMBER BATES: Mr. Haeberlin, where


12  -- and I apologize.  It's probably in here and I just
13  can't find it.  Where does it stipulate that unless
14  it's exempted under front, side or rear that it must
15  be --
16            Must it be in the rear?
17            COUNCILMEMBER FLEMING: It's on page 5.  It


18  says "Note."
19            MR. HAEBERLIN: Well, no.  On page 3 as
20  well.
21            MR. WEED: It's also on page 3 in the first
22  couple lines.
23            MR. HAEBERLIN: Yes.  Section 601.
24  Accessory uses, structures or buildings other than
25  location exclusions defined herein shall only be
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 1  permitted in rear yards, and except as otherwise may
 2  be provided within the Zoning Ordinance.
 3            COUNCILMEMBER PITTMAN: Can't we make it --


 4  I mean again, we have a lot of families that have no
 5  back yard whatsoever, I mean obviously if you've got a
 6  back yard and you're still putting the swing set in
 7  the front.
 8            MR. HAEBERLIN: I would say if you're going
 9  to do that, then you put some qualifying geographical,
10  you know, like a two-to-one slope or something that's
11  quantifiable, that we can say your back yard is
12  nothing but a hill and the only place you could put
13  this would be in the front.  And you know, generally a
14  two-to-one slope would be -- you know, you can't stand
15  on it.
16            COUNCILMEMBER PITTMAN: Well, we've got a


17  lot of that.
18            MR. HAEBERLIN: Yeah.  So I mean if you do
19  that, put a qualifying exemption if you can.
20            Mr. Weed's shaking his head.
21            MR. WEED: No, I'm -- Yeah, it's legal,
22  sure.  Sorry if I'm shaking my head.  I'm not trying
23  to.
24            COUNCILMEMBER FLEMING: And not only about


25  the children's playground equipment.  Like I said,
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 1  when you use that term in there that it should only be
 2  in the back yard, then we get into the swings that are
 3  on trees.  And we have several bench swings in our
 4  neighborhood --
 5            COUNCILMEMBER PITTMAN: Uh-huh.
 6            COUNCILMEMBER FLEMING: -- and they're
 7  really adults that have the swings on the trees but
 8  they're the bench type swings, so --
 9            MR. HAEBERLIN: I hadn't gone that far in
10  regulation.  I just didn't envision those at all.
11            COUNCILMEMBER FLEMING: So I mean --
12            MR. HAEBERLIN: I mean is the tire hanging
13  from a rope in the front tree an accessory use or
14  structure?
15            MR. WEED: I think yes.
16            COUNCILMEMBER FLEMING: And is it considered


17  a children's playground?
18            MR. WEED: I also think yes.  If it's a
19  standalone swing, you know, with a cupola over it, I
20  don't think those are designed for children.  I think
21  the manufacturer's recommendations would say something
22  like that, probably.  There's some caveat in there
23  that says this is not a toy, it's not designed for
24  children's play.
25            Now, the other situation is what if it's a
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 1  traditional, you know, two-seat swing and that's
 2  attached to a tree?  I think that's still an accessory
 3  use but I don't think it's a children's play toy
 4  because I don't think the manufacturer -- I'm sure
 5  they're not -- They're not warranting it as a
 6  children's play toy.  I'm sure of that.  I'm sure
 7  their lawyers say very specifically, when you build
 8  the thing, this is not a children's play toy.
 9            COUNCILMEMBER BATES: Can we exclude swings


10  that are attached to a tree?
11            MR. HAEBERLIN: If you want to.  It's your
12  decision.
13            COUNCILMEMBER PITTMAN: I mean I don't know


14  how the rest of the Council feel about if they have
15  nowhere else to put -- you know, like you said, on a
16  slope, because across the street from where Pam lives
17  is a whole street.
18            MR. HAEBERLIN: Yeah, yeah.  Backs up to
19  Industrial.
20            COUNCILMEMBER PITTMAN: Absolutely.  Well,


21  no, not even that.  That's --
22            COUNCILMEMBER FLEMING: That's straight down


23  and backs up to Winters Chapel, but it's straight
24  down.  There's nowhere they --
25            And we've got two.  One actually looks very
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 1  tastefully done, the swing sets in the front.  The
 2  other one, not, but still --
 3            MR. HAEBERLIN: The only thing I would say
 4  about swings is I think you should definitely.  And I
 5  know some people are going to be upset with me.  You
 6  do not allow tires to be hung from trees.  I mean if
 7  it's a manufactured swing like the little Johnny, the
 8  little yellow swing that toddlers get in or it's a
 9  wood, you know, two-seater or what-have-you.  But the
10  tire hanging in the tree, I have some problems with
11  it, I mean just from pure aesthetic looks.  I know out
12  in rural areas it's very common.  I don't see why
13  you'd want to hang a tire from a tree in the city.
14  That's just my opinion.
15            You can put flowers in it.  You know, the
16  military's famous for taking tires and what?  They
17  paint them like the paint rocks and they put flowers
18  in them, and that's what used to be on army bases all
19  the time.
20            COUNCILMEMBER ROCHE: Well, there's other


21  people that take the tires and they make little horses
22  out of them.  They're made out of tires but they're
23  little horse thing.
24            MR. HAEBERLIN: Well, in McDonough, we had
25  somebody argue that a toilet in their front yard which
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 1  was mounted to concrete so it wouldn't fall over and
 2  it had a geranium in it was a planter.  So people will
 3  go to all extremes.  Trust me.
 4            COUNCILMEMBER ROCHE: Well, are we going to


 5  like make sure that people can't have sofas on their
 6  front porch, too?
 7            MR. HAEBERLIN: I think you should give
 8  thought to outdoor storage.  It's replete all over the
 9  city.
10            COUNCILMEMBER PITTMAN: I'd rather see a
11  tire swing than a sofa on the front porch.
12            COUNCILMEMBER ROCHE: And a washer and


13  dryer.
14            MR. HAEBERLIN: Our multi-family -- I'll
15  tell you this:  our multi-family, they stack every-
16  thing on the balconies.  It is a problem.
17            COUNCILMEMBER FLEMING: So Mr. Bates, what


18  did you say we were excluding from the front yard?
19            COUNCILMEMBER BATES: I just threw out there


20  to exclude swings attached to a tree.
21            COUNCILMEMBER FLEMING: Exclude them as an


22  accessory.
23            COUNCILMEMBER BATES: I mean make them


24  exempt.
25            COUNCILMEMBER ROCHE: So they're not an
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 1  accessory.
 2            COUNCILMEMBER BATES: So that they wouldn't


 3  be counted as an accessory.
 4            COUNCILMEMBER FLEMING: Oh, okay.
 5            COUNCILMEMBER ROCHE: That would be one


 6  swing in a yard.
 7            COUNCILMEMBER FLEMING: So it's a non-
 8  countable accessory.  Okay.
 9            COUNCILMEMBER PITTMAN: And your thoughts on


10  the swing sets?
11            COUNCILMEMBER BATES: I think they're great.


12            COUNCILMEMBER PITTMAN: In the front yard?


13            COUNCILMEMBER ROCHE: Personally, I think


14  they're kind of tacky but I'm not going to fight it.
15            MR. HAEBERLIN: You could say where a
16  topographical situation exists of a slope, we'll get
17  some advice from --
18            COUNCILMEMBER FLEMING: There you go.


19            MR. HAEBERLIN: -- the Building Official,
20  more than two to one.
21            COUNCILMEMBER FLEMING: There you go.


22            COUNCILMEMBER ROCHE: I haven't seen it
23  lately.  There used to be a swing set out on the front
24  lawn at one of the houses on Raymond.
25            MAYOR JENKINS: Across from me.
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 1            COUNCILMEMBER ROCHE: Yeah.  Is it still
 2  there?
 3            MAYOR JENKINS: Yeah.
 4            COUNCILMEMBER ROCHE: See, it just looked


 5  kind of weird to me.  That's all.
 6            COUNCILMEMBER PITTMAN: Well, good.  If


 7  you've got a back yard, you should be putting your
 8  swing set in the back yard, but those people don't.
 9            COUNCILMEMBER ROCHE: Well, I think the lady


10  has a back yard.
11            COUNCILMEMBER PITTMAN: Yeah.  That's what


12  I'm talking about.
13            COUNCILMEMBER ROCHE: My impression was that


14  she put it out there for kids to swing on.
15            COUNCILMEMBER PITTMAN: Yeah.
16            COUNCILMEMBER ROCHE: Well, obviously.  But


17  I mean put it out front so they wouldn't have to go.
18            MAYOR JENKINS: Nobody lives there.  People
19  come down the street and they sit and rest a lot.
20                           - - -
21      (Brief, inaudible discussion at Council table.)
22                           - - -
23            MR. HAEBERLIN: Well, we're going to give
24  you guys some language back.  We're not going to vote
25  on this tonight, hopefully.
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 1            COUNCILMEMBER FLEMING: That's all I had.


 2            COUNCILMEMBER ROCHE: What was next?  So


 3  we're still on 601?
 4            COUNCILMEMBER ALEXANDER: Uh-huh.  On page


 5  8, number 9, so you would not allow a construction
 6  trailer on a construction site?
 7            MR. HAEBERLIN: There's a provision in the
 8  City Code already regarding -- and it may just be that
 9  I clarified that language.  There's already a
10  provision that allows a construction trailer if you
11  have a building permit for construction.  I may just
12  have to clarify that language.
13            COUNCILMEMBER ALEXANDER: And on page 9, it


14  says all "structures may not, regardless of size, sit
15  on the ground on runners, sit on blocks, or sit on
16  piers."  Well, you can buy preformed concrete feet to
17  build decks upon, so you would be disallowing those?
18            MR. HAEBERLIN: Well, a deck is typically
19  not an accessory structure.  It's an attached
20  structure.
21            COUNCILMEMBER ALEXANDER: You could probably


22  use the same thing to put a gazebo on.
23            MR. HAEBERLIN: I'll ask the Building
24  Official about that.  I know what you're talking about
25  as far as sinking those into a form area where they
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 1  then become part of a pour site, and keep it within a
 2  pour area, then just set that block in there and mount
 3  it in there and then build on top of that.  I know
 4  exactly what you're talking about, but I have to ask
 5  him specifically about it.
 6            COUNCILMEMBER FLEMING: I don't know what


 7  the definition of pier is.
 8            MR. CRAWFORD: You're talking about those
 9  concrete things that you just (inaudible).
10            COUNCILMEMBER ALEXANDER: Yeah.  I'm talking


11  about a pour.  You just put the foot, and the way it's
12  formed, you put the beams.  It's got a cross section
13  on it, and you put the beams on that.
14            MR. HAEBERLIN: Then it would -- yeah, those
15  would -- If they're not part of some sort of pour,
16  they are not attached to the ground.  It's just like
17  the marine structure setting on the two-by-four on
18  Stewart Road.  It's not much different.
19            And again, at some point -- and it may very
20  well be that you invite the Building Official to come
21  and speak with you.  At some point, you're going to
22  have to enforce the International Building Code
23  because that is one of the criterion you've put forth
24  as -- And we go to court all the time and we fight
25  issues over this code, and we need some legally
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 1  defensible basis, I think.  And Mr. Weed may disagree,
 2  but I mean we need to be in tandem with what we're
 3  taking people to court for already.
 4            So it's not an easy -- you know, it's not an
 5  easy situation when you take away people's rights.  I
 6  want to drive 120 miles an hour but the State of
 7  Georgia tells me I can't.  I don't want to pay taxes
 8  but the State tells me I have to.  There's all sorts
 9  of things I do want to do as well, that I don't do
10  because I have codes.  It's just a situation, and
11  we're probably not going to make everybody happy, I'm
12  sure.
13            Were there any other questions on 601?
14            COUNCILMEMBER ROCHE: Well, again, I hate


15  the time, too, but still, if people want to say
16  something since they were here --
17            MAYOR JENKINS: All right.
18            MR. HAEBERLIN: And we still have another
19  public hearing on September 28th if we want, yeah.
20            COUNCILMEMBER ROCHE: That's what I'm
21  saying.  But someone may have been sitting here all
22  night long just waiting for this moment to be able to
23  comment on this, and I think they should have the
24  opportunity.
25            MAYOR JENKINS: Anybody for it?
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 1            MR. ANDERSON: Anderson.  I don't know if
 2  I'm for it or against it.
 3            I have a question on page 7 -- and I don't
 4  know what version I have, so this has possibly been
 5  addressed already -- about using accessory structures.
 6  It's item 8 on my version, whatever it is, on page 7.
 7  It's about accessory structures being used as part of
 8  home occupation.  Have we done away with that or have
 9  we addressed that already?
10            MR. HAEBERLIN: That's a direct transfer
11  from the existing home occupation ordinance.  I did
12  not change that in any way, so it's a repeat.
13            MR. ANDERSON: So that still exists in the
14  document we're --
15            MR. HAEBERLIN: Uh-huh.  As far as I can
16  tell, that carries over from at least the '70s.
17            MR. ANDERSON: So that gets addressed, I
18  guess.
19            The other thing I'll say is a Murray
20  question.  We've talked a lot about swings and kiddie
21  stuff in front yards.  If we get into the minutiae or
22  other of addressing kids' stuff in the front yard and
23  we don't get it all right, aren't we kind of opening
24  ourselves up?  If something happens and we haven't got
25  all the minutiae in order, aren't we opening ourselves
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 1  up to a lawsuit if we don't?
 2            If we don't regulate stuff in the front
 3  yard, we don't regulate swings and things like that in
 4  the front yard, or kids or whatever, we don't regulate
 5  that, then we're not setting ourselves up for a legal
 6  question when something happens that we haven't taken
 7  care of or we haven't covered in the minutiae.  I hate
 8  to keep using that word, but in the detail, detail,
 9  detail.
10            It seems like if we write -- it's one of
11  Murray's rules:  if we write too many words, we allow
12  people to pick on us.  If we don't write the words, we
13  don't have those situations that can be worked on by
14  an attorney because some kid fell down the wrong way
15  or fell into the street off of something.
16            I'm just asking that question.  I think we
17  shouldn't be -- and I respect Scott's observation and
18  request or desire for architectural standards here,
19  and I understand that a hundred percent.  But it
20  occurred to me while we were having this long conver-
21  sation about swings, that we might just be opening
22  ourselves up for lawsuits or litigation.
23            Thank you.
24            MAYOR JENKINS: Anybody else?
25                           - - -
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 1                       (No response)
 2                           - - -
 3            COUNCILMEMBER ROCHE: I make a motion that


 4  we postpone agenda item 4B, Section 601, Accessory
 5  Uses and Structures, to November 28th.
 6            COUNCILMEMBER FLEMING: September.
 7            MR. HAEBERLIN: September 28th.
 8            COUNCILMEMBER ROCHE: I'm sorry.  September


 9  28th.
10            COUNCILMEMBER PITTMAN: Second.
11            MAYOR JENKINS: Anymore discussion?
12                           - - -
13                       (No response)
14                           - - -
15            MAYOR JENKINS: Call the roll.
16            CLERK BLACKMON: Councilmember Alexander?


17            COUNCILMEMBER ALEXANDER: Yes.
18            CLERK BLACKMON: Councilmember Bates?
19            COUNCILMEMBER BATES: Yes.
20            CLERK BLACKMON: Councilmember Fleming?
21            COUNCILMEMBER FLEMING: Yes.
22            CLERK BLACKMON: Councilmember Pittman?
23            COUNCILMEMBER PITTMAN: Yes.
24            CLERK BLACKMON: Councilmember Roche?
25            COUNCILMEMBER ROCHE: Yes.
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 1            CLERK BLACKMON: Councilmember Spangler?


 2            COUNCILMEMBER SPANGLER: Yes.
 3            COUNCILMEMBER FLEMING: I'd like to make a


 4  motion to postpone item number 4D, Section 1501, to
 5  9/28 as well.
 6            COUNCILMEMBER SPANGLER: Second.
 7            MAYOR JENKINS: More discussion?
 8                           - - -
 9                       (No response)
10                           - - -
11            MAYOR JENKINS: Call the roll.
12            CLERK BLACKMON: Councilmember Alexander?


13            COUNCILMEMBER ALEXANDER: Yes.
14            CLERK BLACKMON: Councilmember Bates?
15            COUNCILMEMBER BATES: Yes.
16            CLERK BLACKMON: Councilmember Fleming?
17            COUNCILMEMBER FLEMING: Yes.
18            CLERK BLACKMON: Councilmember Pittman?
19            COUNCILMEMBER PITTMAN: Yes.
20            CLERK BLACKMON: Councilmember Roche?
21            COUNCILMEMBER ROCHE: Yes.
22            CLERK BLACKMON: Councilmember Spangler?


23            COUNCILMEMBER SPANGLER: Yes.
24            MAYOR JENKINS: Okay.  Motion to adjourn?
25            COUNCILMEMBER PITTMAN: So moved.
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 1            COUNCILMEMBER ROCHE: Second.
 2            MAYOR JENKINS: Call the roll.
 3            CLERK BLACKMON: Councilmember Alexander?


 4            COUNCILMEMBER ALEXANDER: Yes.
 5            CLERK BLACKMON: Councilmember Bates?
 6            COUNCILMEMBER BATES: Yes.
 7            CLERK BLACKMON: Councilmember Fleming?
 8            COUNCILMEMBER FLEMING: Yes.
 9            CLERK BLACKMON: Councilmember Pittman?
10            COUNCILMEMBER PITTMAN: Yes.
11            CLERK BLACKMON: Councilmember Roche?
12            COUNCILMEMBER ROCHE: Yes.
13            CLERK BLACKMON: Councilmember Spangler?


14            COUNCILMEMBER SPANGLER: Yes.
15            MAYOR JENKINS: Meeting adjourned.
16                           - - -
17    (Whereupon, the meeting was adjourned at 9:45 p.m.)
18                           -o0o-
19 
20 
21 
22 
23 
24 
25 
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 1                   C E R T I F I C A T E
   
 2  STATE OF GEORGIA]
   
 3  COUNTY OF DEKALB]
   
 4       I hereby certify that the foregoing transcript
   
 5  was taken down, as stated in the caption, and the
   
 6  proceedings were reduced to typewriting under my
   
 7  direction and control.
   
 8       I further certify that the transcript is a true
   
 9  and correct record of the evidence given at the said
   
10  proceedings.
   
11       I further certify that I am neither a relative
   
12  or employee or attorney or counsel to any of the
   
13  parties, nor financially or otherwise interested in
   
14  this matter.
   
15       This the 9th day of October, 2009.
   
16 
   
17                  _____________________________
   
18                        Theresa Bretch, CCR
   
19                        Permit No. B-755
   
20 
   
21 
                                            [SEAL]
22 
   
23 
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		outside (8)

		over (29)

		overall (2)

		override (3)

		oversight (2)

		own (11)

		owned (6)

		owner (14)

		owners (3)

		owners' (1)

		ownership (3)

		owns (2)



		P

		pad (4)

		page (14)

		pages (2)

		paid (8)

		paint (5)

		painted (1)

		painting (3)

		Pam (2)

		papers (1)

		paragraph (6)

		parallel (1)

		parcel (3)

		Pardon (4)

		parents (1)

		Parents' (1)

		park (1)

		parking (40)

		parks (1)

		parlors (1)

		part (22)

		part-time (1)

		particular (6)

		particularly (4)

		parts (2)

		pass (10)

		passed (1)

		passing (1)

		past (6)

		pation (1)

		paved (13)

		pavement (1)

		paving (2)

		pay (9)

		paying (2)

		payment (1)

		pays (1)

		Peachtree (7)

		people (66)

		people's (3)

		per (4)

		perceived (1)

		percent (6)

		percentage (3)

		perception (1)

		perfect (3)

		perfectly (1)

		perform (1)

		pergola (2)

		pergolas (4)

		perhaps (2)

		period (11)

		Permanently (2)

		permit (15)

		permits (7)

		permitted (4)

		person (8)

		person's (1)

		personal (2)

		personally (4)

		personnel (3)

		perspective (2)

		pervious (1)

		petard (1)

		petition (1)

		petitioning (1)

		philo- (1)

		philosophical (1)

		philosophy (1)

		photograph (1)

		photographs (2)

		pick (9)

		picture (2)

		pictures (2)

		piece (3)

		pieces (1)

		pier (1)

		piers (1)

		Pimsler (1)

		pin (1)

		Pine (1)

		pitched (1)

		pits (1)

		Pittman (45)

		place (15)

		placed (1)

		places (3)

		plan (2)

		planned (9)

		Planner (9)

		planner-speak (1)

		planning (14)

		plans (1)

		plant (3)

		planted (1)

		planter (1)

		platform (1)

		play (5)

		playground (6)

		Plaza (1)

		please (10)

		pm (2)

		point (28)

		pointed (1)

		points (2)

		pole (11)

		pole's (1)

		pole-mounted (1)

		poles (6)

		police (5)

		policeman (1)

		policies (1)

		policy (5)

		politically (1)

		ponds (1)

		pool (8)

		pop (2)

		porch (2)

		portable (1)

		portion (1)

		position (2)

		positive (1)

		possibility (1)

		possible (7)

		possibly (3)

		post (3)

		posted (4)

		postpone (3)

		potential (2)

		potting (1)

		pour (4)

		poured (1)

		power (3)

		powers (1)

		practice (1)

		pre-existing (1)

		precheck (1)

		precludes (1)

		predating (1)

		prefer (2)

		preferential (1)

		preformed (1)

		prepared (3)

		presence (1)

		present (1)

		Preservation (1)

		presumably (1)

		pretty (5)

		prevent (5)

		previous (5)

		previously (4)

		priate (1)

		price (3)

		primary (1)

		principal (23)

		principle (4)

		Printing (2)

		prior (2)

		private (67)

		private- (1)

		privately-held (1)

		privies (2)

		pro (3)

		proactive (1)

		Probably (36)

		problem (24)

		problematic (1)

		problems (5)

		procedure (2)

		process (6)

		products (1)

		professional (1)

		prohibited (1)

		prohibiting (1)

		project (1)

		projects (1)

		prolong (1)

		promise (1)

		promote (1)

		Properties (3)

		property (16)

		proposal (2)

		propose (1)

		proposed (3)

		protect (1)

		prototype (1)

		prototypical (1)

		proud (1)

		prove (3)

		provide (5)

		provided (2)

		provides (2)

		providing (1)

		provision (6)

		provisions (3)

		public (79)

		PUD (1)

		pulls (1)

		punish (1)

		purchased (1)

		pure (1)

		purpose (3)

		purposes (4)

		pursue (1)

		put (69)

		puts (1)

		putting (7)
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		QOL (4)

		qualified (3)

		qualify (3)

		qualifying (2)

		Quality (3)

		quandary (1)

		quantifiable (1)

		ques- (1)

		quibbling (1)

		quickly (2)

		quite (5)

		quote (2)

		quote/quote (3)

		quote/unquote (3)
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		R-1 (14)

		R-4 (1)

		R-SFA (3)

		radio (2)

		range (1)

		rata (1)

		rate (1)

		rather (2)

		Raymond (1)

		re- (1)

		reach (1)

		reaches (1)

		read (7)

		readdress (1)

		reading (3)

		ready (1)

		real (9)

		realize (2)

		really (41)

		reapplied (1)

		rear (6)

		reason (5)

		reasons (3)

		rebuild (2)

		rebuilt (1)

		recall (3)

		receipt (4)

		received (3)

		recently (1)

		recess (3)

		recessed (1)

		recommend (3)

		recommendations (1)

		recommended (1)

		reconfigure (1)

		reconstructed (1)

		record (8)

		Red (1)

		redone (1)

		reduce (1)

		refer (2)

		reference (4)

		references (2)

		referring (4)

		reflect (1)

		regard (3)

		regarding (2)

		regardless (1)

		register (8)

		registered (2)

		registration (4)

		regula- (1)

		regular (1)

		regularly (1)

		regulate (5)

		regulating (2)

		regulation (9)

		regulations (7)

		regulatory (1)

		relate (2)
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		researched (1)

		reserve (1)

		resi- (2)

		residence (3)
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		Residential (6)

		residents (4)

		respect (2)

		respectfully (1)

		respond (1)

		response (15)

		responsi- (1)

		responsibilities (1)

		responsibility (2)

		responsible (1)

		rest (5)

		restaurant (7)

		Restaurants (1)

		restored (1)

		restoring (1)

		restricting (1)

		restriction (2)

		restrictions (1)

		results (3)

		resurface (1)

		retained (1)

		retaining (1)

		retroactive (2)

		retroactively (1)

		review (3)

		reviewing (1)

		rewrite (6)

		rewrites (1)

		rezoned (1)

		Rhonda (2)

		Rhonda's (2)

		rid (2)

		ride (1)

		Ridge (1)

		right (98)

		right's (1)
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		right-of-ways (1)
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		road (17)

		roads (8)

		roadway (1)

		roadways (1)
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		rocks (1)

		roll (11)

		roof (2)

		roofs (1)

		room (3)

		rope (2)

		Roswell (1)
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		same (24)

		sanitation (2)

		sat (1)
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		save (2)

		saw (1)

		saying (30)

		scary (1)
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		scheduled (1)
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		Scott (17)

		Scott's (1)

		se (1)

		sea (1)

		search (1)

		second (18)

		Section (23)

		secure (1)

		security (2)

		seeing (2)

		seek (3)

		seeking (3)

		seem (2)

		seemed (1)

		seems (5)

		sees (1)

		seldom (1)

		self-identify (1)

		sell (4)

		selling (3)

		send (7)

		sending (5)

		sense (3)

		sentence (4)

		separate (2)

		separated (1)
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		septic (1)

		serious (1)

		service (1)

		set (10)

		setback (8)

		setbacks (2)

		sets (4)

		setting (2)

		settled (1)

		seven (23)
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		shallow-depth (1)

		Shallowford (1)

		shape (2)

		share (2)

		shed (9)

		sheds (5)

		shop (3)

		shot (1)
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		show (2)

		showing (1)

		shows (2)
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		sign (7)
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		signage (1)

		signature (1)
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		significant (1)

		signs (4)

		silos (2)
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		simple (12)

		simpler (2)

		simply (10)

		Since's (1)

		single (5)

		single- (2)

		single-car (3)

		single-family (7)

		sinking (2)

		sinks (1)

		sionally (1)

		sit (5)

		site (16)

		sites (2)

		sits (1)

		sitting (8)

		situation (19)

		situations (12)

		six (3)

		six-month (4)

		size (8)

		slightly (1)

		slope (4)

		slowly (1)

		small (9)

		smaller (1)

		smell (1)

		smoke (3)

		Society (1)

		sofa (1)

		sofas (1)

		software (1)

		solidly (1)

		solution (2)

		solve (1)

		some- (3)

		somebody (12)

		someday (1)

		somehow (4)

		someone (11)

		someone's (1)

		Sometimes (3)

		somewhere (4)

		soon (1)

		sooner (2)

		sophical (1)

		sories (1)

		sorry (9)

		sort (14)

		sorts (2)

		sounds (3)

		soupy (2)

		space (15)

		spaces (14)

		Spangler (74)

		Spangler's (1)

		speak (5)

		speaking (1)

		special (2)

		specifically (5)

		specification (3)

		specifications (2)

		specified (1)

		specify (1)

		speeding (3)

		spend (3)

		sports (1)

		spot (1)

		spots (4)

		square (10)

		squares (1)

		stack (2)

		stacks (2)

		staff (7)

		staffer (1)

		stand (2)

		standalone (5)

		standard (6)

		standards (19)

		Star (1)

		start (7)

		started (1)

		starting (1)

		starts (2)

		State (4)

		statement (1)

		States (1)

		station (5)

		stationary (2)

		stations (1)

		status (1)

		statute (1)

		stay (6)

		steal (1)

		step (1)

		steps (1)

		Stewart (2)

		Stick (1)

		still (51)

		stipulate (1)

		Stockbridge (1)

		stone (9)

		stood (1)

		stop (2)

		storage (4)

		store (1)

		straight (2)

		straightened (1)

		straightforward (1)

		strange (1)

		stream (1)

		street (89)

		streets (73)

		Strike (2)

		struc- (5)

		struction (2)

		structure (54)

		structures (52)

		struggling (2)

		Stuart (3)

		stucco (1)

		stuck (1)

		study (1)

		stuff (20)

		style (1)

		sub (1)

		subdivide (2)

		subdivision (12)

		subject (1)

		subjects (1)

		submitted (1)

		subordinate (3)

		subsection (1)

		substantial (1)

		substantive (1)

		succinct (2)

		suddenly (3)

		sue (1)

		sued (1)

		sufficient (1)

		sufficiently (1)

		sugar (1)

		suggest (1)

		suggested (1)

		suggestion (5)

		suggestions (1)

		support (4)

		supposedly (1)

		supreme (1)

		sure (21)

		surface (5)

		surprise (1)

		survey (4)

		swimming (5)

		swing (14)

		swings (13)

		switches (1)

		synonymously (1)

		system (7)

		systems (1)
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		table (3)

		tacky (1)

		tag-team (1)

		Tahiti (1)

		talk (7)

		talked (11)

		talking (27)

		tandem (2)

		tap (2)

		tastefully (1)

		tastes (1)

		tax (15)

		taxes (1)

		taxpayer (1)

		taxpayers (2)

		tear (4)

		tears (1)

		technically (3)

		telling (8)

		tells (2)

		temp (1)

		temperature (1)

		tend (2)

		tennis (4)

		term (3)

		terminology (1)

		terms (7)

		Thanks (1)

		there'd (1)

		therefore (1)

		thinking (7)

		third (1)

		thoroughfare (6)

		thoroughfares (1)

		though (13)

		thought (9)

		thoughts (1)

		thousand (2)

		three (28)

		thresholds (1)

		threw (1)

		throughout (2)

		throw (1)

		Thursday (1)

		thus (3)

		ticket (1)

		tickets (1)

		ticking (1)

		Tilly (1)

		times (5)

		tion (3)

		tions (4)

		tire (7)

		tires (5)

		tive (1)

		tives (2)

		today (11)

		toddlers (1)

		together (4)

		toilet (1)

		told (3)

		tomatoes (1)

		tomorrow (2)

		tonight (9)

		took (3)

		top (3)

		topical (1)

		topographical (1)

		topography (1)

		torium (1)

		torn (1)

		tornadoes (1)

		total (1)

		totally (3)

		touches (1)

		towards (2)

		tower (2)

		Towers (6)

		town (6)

		town- (1)

		townhome (10)

		townhomes (6)

		Townhomes' (1)

		townhouse (8)

		Townhouses (1)

		toy (4)

		track (2)

		trade (1)

		traditional (1)

		traditionally (1)

		traffic (1)

		trailer (2)

		transfer (2)

		transition (1)

		transmission (2)

		treat- (1)

		treated (2)

		treatments (1)

		tree (8)

		trees (4)

		trellis (1)

		tricky (1)

		tried (6)

		trigger (5)

		truck (4)

		trucks (2)

		true (8)

		trust (3)

		truthfully (1)

		try (11)

		trying (21)

		ture (4)

		tures (1)

		turn (3)

		turnaround (1)

		turns (3)

		TV (1)

		twelve (1)

		twenty (1)

		twice (1)

		two (30)

		two-by-four (1)

		two-car (3)

		two-seat (1)

		two-seater (1)

		two-to-one (2)

		type (16)

		types (2)

		typically (2)



		U

		ultimate (1)

		ultimately (2)

		unable (1)

		unaffected (1)

		unanimously (1)

		uncomfortable (1)

		uncommon (2)

		under (22)

		under- (1)

		underneath (2)

		understandable (1)

		Understood (2)

		Unfortunately (1)

		unilateral (1)

		unique (3)

		unit (8)

		United (1)

		units (10)

		unless (13)

		unlike (1)

		unlimited (1)

		up (73)

		up-front (1)

		update (2)

		upkeep (2)

		upon (14)

		upset (3)

		urge (1)

		use (53)

		use/structure (1)

		used (10)

		user (2)

		users (1)

		uses (27)

		using (2)

		usually (3)

		utilities (3)



		V

		vacant (1)

		variance (16)

		variances (5)

		various (1)

		vary (1)

		varying (4)

		vehicles (1)

		vermin (1)

		versa (1)

		version (9)

		versus (4)

		vested (1)

		via (4)

		vice (1)

		violating (1)

		violation (2)

		violations (2)

		violators (1)

		virtue (1)

		visible (1)

		visionary (1)

		voluntarily (2)

		voluntary (4)

		vote (4)

		voted (4)

		votes (1)

		vulnerable (1)



		W

		Waffle (1)

		wait (3)

		waiting (2)

		waive (1)

		waiver (1)

		waivers (1)

		Wal-Mart (2)

		wall (1)

		walls (4)

		waning (2)

		wants (5)

		warranting (2)

		washer (1)

		waste (6)

		water (13)

		water/sewer (1)

		way (40)

		ways (4)

		web (14)

		Wednesday (1)

		WEED (237)

		Weed's (2)

		week (4)

		weekend (1)

		weird (1)

		Welcome (2)

		welding (1)

		weren't (1)

		what's (11)

		what-have-you (3)

		whatsoever (1)

		whenever (1)

		wherein (1)

		Whereupon (1)

		wherever (1)

		whichever (1)

		who's (1)

		whole (16)

		wide (1)

		widget (1)

		width (7)

		widths (1)

		windmill (3)

		windmills (3)

		windows (1)

		winds (1)

		Winters (4)

		wiping (1)

		wisdom (1)

		wish (2)

		within (12)

		without (4)

		wood (3)

		wood-working (1)

		Woods (1)

		woodworking (5)

		word (4)

		wording (1)

		words (9)

		work (12)

		worked (1)

		working (2)

		works (1)

		world (6)

		worried (1)

		worry (2)

		worse (2)

		worst (1)

		Wow (1)

		write (19)

		writing (3)

		written (5)

		wrong (2)

		wrote (2)
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		X-number (1)
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		Y

		y'all (1)

		yard (43)

		yards (3)

		year (6)

		years (16)

		yellow (1)

		yesterday (1)

		you- (1)

		young (1)
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		zoned (2)
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914MOTS[1]


                      CITY OF DORAVILLE


                       STATE OF GEORGIA


                     CITY COUNCIL MEETING


                      September 14, 2009


                      SUMMARY OF MOTIONS�                                                       2
 1       1.   A motion was made by Councilmember Bates to
    accept lease for City-owned property at 5921 New
 2  Peachtree Road (Clinicare building), lessee paying
    utilities.  The motion was seconded by Councilmember
 3  Pittman.  The motion was passed by unanimous vote.


 4       2.   A motion was made by Councilmember Bates to
    add moratorium on building permits for attached
 5  dwelling units to the agenda.  The motion was seconded
    by Councilmember Pittman.  The motion was passed by
 6  unanimous vote.


 7       3.   A motion was made by Councilmember Bates to
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    waive first reading of moratorium on building permits
 8  for attached dwelling units.  The motion was seconded
    by Councilmember Fleming.  The motion was passed by
 9  unanimous vote.


10       4.   A motion was made by Councilmember Bates to
    pass the moratorium on building permits for attached
11  dwelling units, effective September 14, 2009, at 6:40
    p.m.  The motion was seconded by Councilmember
12  Spangler.  The motion was passed by unanimous vote.


13       5.   A motion was made by Councilmember Alexander
    to move agenda item 4D, Section 906(C), as the next
14  agenda item.  The motion was seconded by Councilmember
    Spangler.  The motion was passed by unanimous vote.
15
         6.   A motion was made by Councilmember Bates to
16  adopt ordinance to delete Section 906(C) and to put it
    in reserve.  The motion was seconded by Councilmember
17  Pittman.  The motion was passed by unanimous vote.


18       7.   A motion was made by Councilmember Bates to
    postpone discussion of Section 903, R-1 Single-Family
19  Residential District, until Council meeting of
    9/28/09, 6:30 p.m.  The motion was seconded by
20  Councilmember Roche.  The motion was passed by
    unanimous vote.
21
         8.   A motion was made by Councilmember Roche to
22  postpone discussion of Section 601, Accessory Uses and
    Structures, until Council meeting of 9/28/09, at 6:30
23  p.m.  The motion was seconded by Councilmember
    Pittman.  The motion was passed by unanimous vote.
24


25�                                                       3
 1       9.   A motion was made by Councilmember Fleming
    to postpone discussion of Section 1501, Conditional
 2  Use Criteria, until Council meeting of 9/28/09, at
    6:30 p.m.  The motion was seconded by Councilmember
 3  Spangler.  The motion was passed by unanimous vote.


 4       10.  A motion was made by Councilmember Pittman
    to adjourn the meeting.  The motion was seconded by
 5  Councilmember Roche.  The motion was passed by
    unanimous vote.
 6
                             -o0o-
 7
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City of Doraville, Georgia 


Council Agenda 
September 18, 2009 Special Called Meeting  5:30 pm  City Hall, Doraville, Georgia 


   


 


1. CALL TO ORDER 


 


2. ROLL CALL 


 


3. POSSIBLE EXECUTIVE SESSION ON PENDING REAL ESTATE ACQUISITIONS 
 


4. ADJOURNMENT 


 
  








 


City of Doraville, Georgia  


Council Agenda 
September 28, 


2009 


Special Called Public Hearing           6:30 PM City Hall Council Chambers 


Monday  Revised Draft – 10/16/09  


1. CALL TO ORDER 
2. ROLL CALL 
3. OLD BUSINESS: 
3A:  Non-Residential Variance(s) – Accessory Structure 
      Applicant: Kingport Kuo  
      3693 through 3695 Stewart Road 


     Zoned O-I 
     Tax Parcel ID# 18-311-04-026 


      NOTE: Recessed from August 24, 2009 
 


4. NEW BUSINESS (PUBLIC HEARINGS REQUIRED) – Petition Items 
    4A:      Conditional Use Request – Massage Therapy 
      Mr. Hao Nguyen for M-Spa 
      Clover Plaza Shopping Center 
      5659 Buford Highway, Suites 201 and 202 
      Zoned C-2 
      Tax Parcel ID #’s 18-320-01-028 and 18-321-08-003 
     4B:      Conditional Use Request – Church  
      Yongho Kim for Living Word Presbyterian Church 
      6087 Buford Highway 
                    Zoned C-1 
      Tax Parcel ID # 18-338-08-084 
    


5. OLD BUSINESS (PUBLIC HEARINGS REQUIRED) – Text Amendments 
     5A: Section 903, R-1, Single-Family Residential District – Recessed from 
 9/14/09 
     5B: Section 601, Accessory Uses and Structures – Recessed from 9/14/09 
     5C: Section 1501, Conditional Use Criteria – Recessed from 9/14/09 
      


6. New Business (PUBLIC HEARINGS REQUIRED) – Text Amendments 
 6A: Article IX, Section 904, R-2, General Residence District 
   * Staff requests recess to October 26, 2009, @ 6:30 p.m. 
 6B: Article IX, Section 905, R-3, Multiple-Family Residence District   


  (Apartments) 
   * Staff requests recess to October 26, 2009, @ 6:30 p.m. 
 6C: Article IX, Section 906, R-4, Multiple-Family Residence District   


  (Condominiums, Cooperatives and Townhomes)    
  * Staff requests recess to October 26, 2009, @ 6:30 p.m. 
 
     7.       ADJOURNMENT 








In The Matter Of:
City of Doraville


State of Georgia


City Council Special Meeting w/ Public Hearing


September 28, 2009


American Court Reporting Company, Inc.


52 Executive Park South


Suite 5201


Atlanta, Georgia 30329-2217


(404) 892-1331 - (800) 445-2842


Original File 58997-1.TXT


Min-U-Script® with Word Index







This Page Intentionally Left Blank







 
City of Doraville   
State of Georgia


City Council Special Meeting w/ Public Hearing
September 28, 2009


                      CITY COUNCIL MEETING
 
                       CITY OF DORAVILLE
 
                        STATE OF GEORGIA
 
 
 
 
 
 
                        SPECIAL MEETING
 
                      WITH PUBLIC HEARINGS
 
 
 
 
 
                             * * *
 
 
               Transcript of the proceedings held
 
          in the City Council Room at Doraville City
 
          Hall, 3725 Park Avenue, Doraville, Georgia,
 
          Mayor Ray Jenkins presiding, before
 
          Theresa Bretch, Certified Court Reporter,
 
          commencing at 6:30 p.m. on Monday, September
 
          28, 2009.
 
                             * * *


Page 2


 1   APPEARANCES:
   
 2   Doraville City Council:
   
 3        Hon. Ray Jenkins, Mayor
   
 4        Councilmember Maria Alexander
   
 5        Councilmember Brian Bates
   
 6        Councilmember Robert Spangler
   
 7        Councilmember Donna Pittman
   
 8        Councilmember Bob Roche
   
 9        Councilmember Pam Fleming
   
10        Murray J. Weed, City Attorney
   
11        Sandra Bryant Assistant City Clerk
   
12 
   
13 
   
14 
   
15 
   
16 
   
17 
   
18 
   
19 
   
20 
   
21 
   
22 
   
23 
   
24 
   
25 


Page 3


 1                  P R O C E E D I N G S
 2            MAYOR JENKINS: Meeting come to order.  This
 3  is a special-called meeting, public hearing.
 4            Anyway, call the roll, please.
 5            ASSISTANT CLERK BRYANT: Councilmember


 6  Alexander?
 7            COUNCILMEMBER ALEXANDER: Here.
 8            ASSISTANT CLERK BRYANT: Councilmember


 9  Bates?
10            COUNCILMEMBER BATES: Here.
11            ASSISTANT CLERK BRYANT: Councilmember


12  Fleming?
13            COUNCILMEMBER FLEMING: Here.
14            ASSISTANT CLERK BRYANT: Councilmember


15  Pittman?
16            COUNCILMEMBER PITTMAN: Here.
17            ASSISTANT CLERK BRYANT: Councilmember


18  Roche?
19            COUNCILMEMBER ROCHE: Here.
20            ASSISTANT CLERK BRYANT: Councilmember


21  Spangler?
22            COUNCILMEMBER SPANGLER: Here.
23            MAYOR JENKINS: Okay, Scott, take over.
24            MR. HAEBERLIN: Mayor, before we get on the
25  agenda, I want to kind of go over a chronological
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 1  review of these public hearing sessions just for the
 2  audience benefit as well.  Tonight's petitions are
 3  only for petitions that have been advertised thus so,
 4  and so basically we're going to announce the petition.
 5  First we're going to hear from the applicant and then
 6  we're going to hear from -- then of course the Council
 7  has an opportunity to address the applicant.  Then
 8  we're going to hear from the staff and, again, an
 9  opportunity again for questions.
10            When the public hearing session begins, the
11  Mayor will ask for a call of those who'd like to speak
12  in favor of the item.  If you could, just raise your
13  hand so the Mayor knows how many people would like to
14  speak in favor, and we can divide that time among
15  those who would like to speak in favor.  And again,
16  with those who'd like to speak against the petition
17  item, again raise your hand and the Mayor then can
18  divide that time between the folks who'd like to
19  speak.
20            Then we will close the public hearing and
21  then the Council will deliberate, and that's basically
22  how each of the hearings will be conducted.
23            Any business that's not relevant to the
24  petition items at hand, the person will be asked to
25  address the item at hand or be asked to leave the
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 1  podium.
 2            So with that being said, we go to Item 3A.
 3  Mayor and Council, as you're aware, there has been a
 4  withdrawal of this petition item which is the Kingport
 5  Kuo variance.  So at this time, there is no action
 6  required on the first item, Item 3A.
 7            If we could move to Item 4A, which is a
 8  conditional use request for massage therapy, Mr. Hao
 9  Nguyen for M-Spa, Clover Plaza Shopping Center, 5659
10  Buford Highway, Suites 201 and 202.  It's zoned C-2.
11  It currently is two tax parcels, 18-320-01-028 and
12  18-321-08-003.
13            At this time, we would like the Applicant to
14  come forward and speak about his petition.
15            MR. NGUYEN: Good evening.  M-Spa is a spa
16  just like any other spa, like Spa Sydell's, where we
17  have skin care like facial massage and massage
18  therapy.  And we are trying to open the business to
19  help the community, to create jobs and business and
20  also to serve the people in the community who work so
21  hard and don't have really --
22            COUNCILMEMBER BATES: Excuse me.
23            COUNCILMEMBER ALEXANDER: Excuse me, please.


24            COUNCILMEMBER BATES: Mr. Frank?
25            COUNCILMEMBER ALEXANDER: Excuse me.  Can
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 1  you please . . . Thank you.
 2            COUNCILMEMBER BATES: Thank you.
 3            COUNCILMEMBER ALEXANDER: I'm sorry.


 4            MR. NGUYEN: We have a high quality, you
 5  know, spa to go to to relax and to, you know, take
 6  care of, you know, things that they cannot find in the
 7  city of Doraville, you know.
 8            We are planning to hire people who have
 9  license and who are professional, who have the skills
10  to do the massage therapy, and we hope that you will
11  approve our, you know, business license.
12            Thank you very much.
13            MAYOR JENKINS: Ask you a question, sir.
14            What kind of business are you going to do
15  that you cannot find within the city of Doraville?
16  That just struck me as kind of funny.
17            MR. NGUYEN: What kind of business?
18            MAYOR JENKINS: Yes.  What do you do that
19  you cannot find within the city of Doraville?
20            MR. NGUYEN: Well, we can find massage
21  therapy in the city of Doraville but the quality may
22  not -- like what we are trying to, you know, provide
23  -- the quality of the services, more professional,
24  more like upscale, you know.
25            COUNCILMEMBER PITTMAN: Could you elaborate
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 1  on the services, please.
 2            MR. NGUYEN: It's like skin care, massage
 3  therapy just like Spa Sydell.  If you've been to Spa
 4  Sydell, you know the services and they're, you know,
 5  very professional, very, you know, good quality, high
 6  quality.
 7            COUNCILMEMBER PITTMAN: What type massage?


 8            MR. NGUYEN: Again, it's like a professional
 9  massage.
10            COUNCILMEMBER PITTMAN: But I mean shoulder?


11            MR. NGUYEN: Shoulder; you know, facial
12  massage, body massage.
13            COUNCILMEMBER PITTMAN: Full-body massage?


14            MR. NGUYEN: Yes, full-body massage.
15            COUNCILMEMBER BATES: Do you have any other


16  locations, sir?
17            MR. NGUYEN: I'm sorry?
18            COUNCILMEMBER BATES: Do you have any other


19  locations?
20            MR. NGUYEN: Yeah, we do.  We have one in
21  Duluth, the city of Duluth.  I mean we are
22  professional, you know, people.  We always, you know,
23  hire people who have licenses and who are professional
24  with the skill that can serve the ser- -- I mean the
25  public.
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 1            COUNCILMEMBER PITTMAN: What's the name of


 2  the one in Duluth?
 3            MR. NGUYEN: Spa Bella.
 4            COUNCILMEMBER PITTMAN: Spa Bella?
 5            MR. NGUYEN: Yes.
 6            COUNCILMEMBER PITTMAN: How long have you


 7  been there?
 8            MR. NGUYEN: We've been there since 1999.
 9            COUNCILMEMBER PITTMAN: So do you do nails?


10            MR. NGUYEN: Yeah, we do nails, we do hair,
11  we do, you know, a lot of -- It just like, you know, a
12  upscale spa, you know, where you can come in for your
13  skin care and when you need relax, you have body
14  massage, you know.
15            COUNCILMEMBER PITTMAN: So there's different


16  licensing for nails and things like that, so they're
17  going to have those licenses as well?
18            MR. NGUYEN: Yeah.
19            COUNCILMEMBER PITTMAN: They have them


20  already or they're going to have them?
21            MR. NGUYEN: Oh, they already have them,
22  yes.  They already have them.
23            COUNCILMEMBER BATES: And why in that
24  particular location?  There's another spa in that same
25  building, same floor, right adjacent to it.  Why


Page 5 - Page 8 (2) American Court Reporting Company, Inc. Min-U-Script®







 


City of Doraville   
State of Georgia


City Council Special Meeting w/ Public Hearing
September 28, 2009


Page 9


 1  there?
 2            MR. NGUYEN: Well, we talk to the owner.
 3  That place is basically a hair salon.  I don't know
 4  why they use the name spa, but they do hair most of
 5  the time.  I asked them if they would do facial
 6  massage or skin care, and they said they -- they
 7  wouldn't do it because they don't know how to do it.
 8  So it's just the name of the -- you know, the
 9  business, spa, but they don't do actually anything
10  that has to do with spa, you know, services.
11            COUNCILMEMBER PITTMAN: Your hours?
12            MR. NGUYEN: Because most of the people in
13  this area, they are open pretty late, so we try to
14  serve those, you know, owners who, you know, can come
15  after they get off from work.  So we started from like
16  9:30 until 10 o'clock.
17            COUNCILMEMBER BATES: 9:30 a.m.?
18            MR. NGUYEN: Yeah.  9:30 a.m. until 10
19  o'clock p.m., yes.
20            COUNCILMEMBER ALEXANDER: The clinic that is


21  located in that building, they have accupressure
22  services already.
23            MR. NGUYEN: Yes.  Accupressure is
24  different, I think.  It's a different therapy.  It's
25  not -- it has to do with like if you have medical
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 1  conditions that you need, you know, like really
 2  medical attention.  Accupressure is more like
 3  treatment.
 4            We are like reflexology and relaxation, you
 5  know, therapy.
 6            COUNCILMEMBER ALEXANDER: Have you been


 7  given the Article IX, our ordinance regulations
 8  regarding massage parlors and what's required of
 9  employees?
10            MR. NGUYEN: Yes, yes, we have.  We have
11  that, all the ordinance and all the requirements that
12  Scott provided.
13            COUNCILMEMBER ALEXANDER: Uh-huh.  And so


14  you have no problem with background checks being done
15  on all your employees?
16            MR. NGUYEN: Oh, yes, yes.  Yeah,
17  absolutely.  Like I said, they are professional.  I
18  mean they have pride in what they're doing.  So I
19  don't hire people with criminal problems, you know,
20  (imperceptible) or whatever.
21            COUNCILMEMBER BATES: What's the square
22  footage of the space you're going to be leasing?
23            MR. NGUYEN: It's around 2,500, I believe,
24  yeah.
25            COUNCILMEMBER FLEMING: With the two
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 1  parcels?
 2            MR. NGUYEN: Yes, the two units.  On the
 3  second floor, two units, 201 and 202.
 4            MAYOR JENKINS: Any more questions from the
 5  table?
 6            COUNCILMEMBER ROCHE: Actually, I was going


 7  to look up something on the Internet but apparently
 8  the Internet's down again, so if you could get that
 9  fixed.
10            MAYOR JENKINS: Come back with that, please,
11  sir?
12            COUNCILMEMBER ROCHE: Yeah.  I said I was


13  trying to look up something on the -- on the web, but
14  I guess the wireless isn't working again?
15            I don't know if we can -- I mean obviously
16  we can't do anything about it now, but for the next
17  meeting, if we could get that straightened out, I'd
18  appreciate it, because I have no way of looking things
19  up.
20            MAYOR JENKINS: Oh, I understand.  I didn't
21  understand what you said.
22            COUNCILMEMBER ROCHE: Until then, I have no


23  questions.
24            MAYOR JENKINS: You don't have any more
25  questions.
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 1            COUNCILMEMBER FLEMING: Mr. Nguyen, I may


 2  not be able to phrase this correctly, but do you do
 3  internal massages?
 4            MR. NGUYEN: Internal massages?
 5            COUNCILMEMBER FLEMING: As in colon therapy


 6  or --
 7            MR. NGUYEN: It's more like reflexology, you
 8  know.  It's more of -- it's not like treatment.  We do
 9  it for people that come, you know, when they're tired
10  and they just need a like full-body massage just to
11  feel better, to relax, to reflex their muscles, things
12  like that.  It's not really a medical massage, so it's
13  not really internal.  It's more like external, I
14  guess.
15            COUNCILMEMBER FLEMING: Would you be selling


16  products there?
17            MR. NGUYEN: No.
18            COUNCILMEMBER FLEMING: Hair products? skin


19  products? nail products?
20            Is it going to be part of -- you know, part
21  of your location to have retail in it as well?
22            MR. NGUYEN: Well, we might display, but,
23  you know, according to -- based on my experience, you
24  know, we have a spa like Spa Bella, it's not really a
25  good, you know, business.  We don't sell those kind of
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 1  products.  We might have displayed them, but not many
 2  people buy, you know, those products.
 3            MAYOR JENKINS: Scott?
 4            Do you have nothing else?  You finished,
 5  sir?
 6            MR. NGUYEN: Yes, I'm finished.
 7            MAYOR JENKINS: Do you have anything else,
 8  Scott?
 9            MR. HAEBERLIN: Yeah.  I want to just go
10  over very briefly.
11            I wanted to hand the Applicant a copy from
12  the regulatory codes which also address the issuance
13  of the occupational tax license for that of massage
14  parlor (presenting).  I wanted to make sure the
15  gentleman did have that.
16            You folks are familiar with the site.  It is
17  the Clover Plaza Shopping Center.
18            Presently, the property owner had notified
19  me that he is taking action to join the two parcels
20  together and so that our shopping center will be
21  located on one tax parcel and be reflective of having
22  one tax identification.
23            Infrastructure, nothing special; environ-
24  mental, et cetera.
25            Existing curb cuts and sidewalk mobility is


Page 14


 1  already present.
 2            The property is C-2, and the reason why
 3  you're coming -- this is coming to you is because C-2
 4  does require this as a conditional use.
 5            Now, there are some establishments in that
 6  facility that predate the adoption of our C-2
 7  ordinance, however, massage was not a listed permitted
 8  use in the old zoning ordinance that we have.  So
 9  they're looked at on a case-by-case basis pursuant to
10  our new Zoning Ordinance 2008-33.
11            What you're looking at, the building is
12  approximately 37,000 square feet, as the Applicant did
13  state.  Two suites, Suite 201 and 202.
14            Code compliance, nothing particular because
15  of -- because of the recency of the property.  How-
16  ever, we are having some problems with window signage
17  at this location, and that it's a common problem
18  throughout the city, obviously, but window signage in
19  particularly at the Clover Plaza.
20            Parking.  The parking's based on that of a
21  multi-tenant shopping center, so there's nothing
22  significant there.  I don't think that this business
23  will have any real impact on parking.  It's the same
24  as other retail uses.
25            The gentleman did apply for or one of his
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 1  assignees did apply for an interior finish.  The
 2  reason why he was refused the processing of that item
 3  is to avoid any potential vesting claims that he may
 4  have.  So we have not processed any interior finish
 5  work at this time pending the outcome of the City
 6  Council's decision.
 7            And then the last item, which is the most
 8  important, the regulatory controls that are already in
 9  place which I handed the Applicant just a few minutes
10  ago, "Hours of operation and other items are addressed
11  within Article IX, Massage Parlors, including but not
12  limited to criminal background investigation,
13  fingerprinting, et cetera.  Thus, the granting of a
14  Conditional Use by the City Council is no guarantee of
15  any relief from the regulatory requirements and/or
16  retention of a masseuse/masseur permit as part of the
17  occupational tax license review and ongoing regulation
18  by the Doraville Police Department."
19            Basically what that says, the regulatory
20  controls are in the hands of the Police Department.
21  They can be exercised by the Police Department any
22  time, and that is relative through all massage
23  establishments throughout the city.
24            And as you're aware at this time, the
25  ultimate decision of conditional use does vest with
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 1  that of the City Council.
 2            And the last page of your package is you did
 3  see the public notification signage.  I wanted you to
 4  be aware of that.  Also, too, the architecture and the
 5  site plan.
 6            And with that, I turn it back to you, the
 7  Council.
 8            MAYOR JENKINS: Thank you, Scott.
 9            MR. HAEBERLIN: So at this time, Mayor, if
10  you are ready to open the public hearing.
11            Who would like to speak in favor of the
12  petition?  Would you please raise your hand?  Anybody
13  other than the Applicant?
14            Anyone who would like to speak against the
15  petition, please raise your hand.
16            Okay.  Just one?  Tom.
17            MAYOR JENKINS: Okay.
18            MR. HART: I believe this is a nonconforming
19  use in C-2.  Last year, they voted in eight foot-
20  massage parlors on Buford Highway, and so we'd like to
21  see something else on Buford Highway other than
22  massage parlors.
23            So I don't recommend that you pass this.
24  It's a nonconforming use.  You don't have to put it in
25  there.  Thank you.
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 1            MAYOR JENKINS: Thank you, Tom.
 2            Okay.  I'm going to bring it up to the
 3  table.  Do I have a motion?
 4            ATTORNEY WEED: Well, Mr. Mayor, before you
 5  do that, I'd like to go over the procedural -- part of
 6  the conditional use procedural rules real quickly.
 7  They're based upon Section 1501.  There are
 8  essentially four of them.
 9            One, the application and site plan submitted
10  by the Applicant must be considered; two, that all
11  specific conditions of the ordinance relative to the
12  Conditional Use have been met; three, that the
13  Applicant has made a binding agreement for any
14  specific limitations or conditions necessary to
15  protect the public interest and ensure the continued
16  beneficial use and enjoyment of nearby properties or
17  that no special limitations are needed to protect the
18  public; and four, that the conditional use with
19  specific limitations and design features as may be
20  required will further the aims of the land use plan
21  and will not be unduly detrimental to nearby
22  properties.
23            So I wanted to remind the Council of those
24  basic standards so that you could apply them to the
25  facts in this case.
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 1            MAYOR JENKINS: Thank you.
 2            All right.  I'll bring it back to the table.
 3  We'll have a motion or any more discussion.
 4            COUNCILMEMBER FLEMING: I have another
 5  question for Mr. Nguyen if possible.
 6            MAYOR JENKINS: Okay.
 7            COUNCILMEMBER FLEMING: Mr. Nguyen, is your


 8  establishment -- will it have public baths in this
 9  establishment?
10            MR. NGUYEN: No, no.  Just regular bathroom.
11            COUNCILMEMBER FLEMING: I'm sorry?
12            MR. NGUYEN: Regular restrooms.
13            COUNCILMEMBER FLEMING: Okay.
14            MR. NGUYEN: No bath.
15            COUNCILMEMBER FLEMING: I just wanted to


16  find out whether you were having public bath loca-
17  tions --
18            MR. NGUYEN: No.
19            COUNCILMEMBER FLEMING: -- for people to


20  have steam baths together.
21            MR. NGUYEN: No, ma'am.
22            COUNCILMEMBER FLEMING: Okay.  Thank you.


23            COUNCILMEMBER PITTMAN: Do you have the


24  whirlpools --
25            MR. NGUYEN: No.  It's just for --
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 1            COUNCILMEMBER PITTMAN: -- for the feet?


 2            MR. NGUYEN: -- the feet.  Yeah, just for --
 3  yeah, basically.
 4            COUNCILMEMBER PITTMAN: You do?
 5            MR. NGUYEN: Yeah.
 6            And we hope if we do well, we might expand
 7  it, you know.  But now, with the square footage, we
 8  cannot accommodate all that now.
 9            COUNCILMEMBER FLEMING: Do you plan on


10  keeping both locations?
11            MR. NGUYEN: Yes, yes.
12            COUNCILMEMBER FLEMING: Okay.  So this will


13  be an additional location to the one in Duluth.
14            MR. NGUYEN: Yes.
15            MAYOR JENKINS: Anybody else?
16            COUNCILMEMBER PITTMAN: I would actually


17  like to visit the other site in Duluth, personally.  I
18  would like to check the other site out in Duluth.
19            MR. NGUYEN: Well, let me say this:  She was
20  mentioning about the foot massage.
21            MAYOR JENKINS: Speak up, sir.
22            MR. NGUYEN: She was mentioning about the
23  foot massage.  This is not the typical.  That's why we
24  tried to open something new, something different.
25            COUNCILMEMBER PITTMAN: Uh-huh.
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 1            MR. NGUYEN: Foot massage that you've been
 2  to, you see them, and they're very unorganized and
 3  very -- they look very unprofessional sometimes, you
 4  know, and so we're trying to make it different.  We
 5  open a business, you know, different than the other
 6  eight foot massage.
 7            COUNCILMEMBER FLEMING: But your location in


 8  Duluth is upper class --
 9            MR. NGUYEN: Yeah, we're higher, yeah.
10            COUNCILMEMBER FLEMING: -- high end.
11            MR. NGUYEN: Yes.
12            COUNCILMEMBER FLEMING: And the one that you


13  propose to open in Doraville will be that type of
14  location; correct?
15            MR. NGUYEN: Yes, ma'am.  Yes, ma'am.
16            COUNCILMEMBER FLEMING: I agree with
17  Ms. Pittman.  I'd like to table this particular
18  request until we have an opportunity to possibly visit
19  that location.
20            MR. NGUYEN: Yeah.  You -- you --
21            COUNCILMEMBER ROCHE: Before we do that, I


22  just have a quick question.
23            What is the percentage of male versus female
24  clientele?
25            MR. NGUYEN: For this new location or --
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 1            COUNCILMEMBER ROCHE: No, for the existing


 2  one.
 3            MR. NGUYEN: It's about more -- maybe
 4   50/50 percent, I guess.  50/50.
 5            COUNCILMEMBER ROCHE: You don't know?
 6            MR. NGUYEN: Well, it just varies.  Some
 7  months, some weeks, you know, they have -- we have
 8  more male customers; some weeks we have more female
 9  customers.
10            COUNCILMEMBER ROCHE: Well, I mean you're


11  operating a business.  I would think you would have a
12  pretty good idea of what your clientele -- you know,
13  who they are.
14            MR. NGUYEN: Like I say, it's about 50/50,
15  50 percent male, because we do hair and nails and skin
16  care, so a lot of them are women.  But then recently,
17  the last few months, we don't see many women.  I mean
18  they try to save money so they don't come a lot.
19            COUNCILMEMBER ROCHE: But as far as the
20  massage services, are you saying that the women come
21  for the hair styling and the men come for the massage
22  services?  Is that what you're say?
23            MR. NGUYEN: Well, recently we have about 50
24  percent of the males come in and 50 percent of the
25  women -- you know, the females come in for massage.
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 1  That's what I can tell you -- recently.
 2            COUNCILMEMBER BATES: Are your massage
 3  therapists -- are they all women? all men?
 4            MR. NGUYEN: Oh, the massage therapists?
 5  Well, we have one male and we have a woman, too.
 6            COUNCILMEMBER BATES: How many employees --


 7  how many therapists are you going to employ?
 8            MR. NGUYEN: Right now in it, we have three
 9  now.
10            COUNCILMEMBER BATES: In Duluth?
11            MR. NGUYEN: Yeah, in Duluth.
12            COUNCILMEMBER BATES: And it's one male and


13  two women?
14            MR. NGUYEN: Yes, yes.
15            COUNCILMEMBER PITTMAN: So is there going to


16  be a difference in that location and this location on
17  what you're going to be doing or what you do there
18  versus what you do here or --
19            MR. NGUYEN: They're going to be the same,
20  similar.
21            COUNCILMEMBER PITTMAN: The same.
22            MR. NGUYEN: Yeah, because --
23            COUNCILMEMBER PITTMAN: So if we go there,


24  it's going to be pretty much what we're going to see
25  here.
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 1            MR. NGUYEN: Yeah, except for the hair.  We
 2  probably -- we don't have space for the hair, you
 3  know, so we're not going to do hair.  We do basically
 4  skin care and therapy, massage therapy.
 5            COUNCILMEMBER BATES: I have a question for


 6  Mr. Haeberlin or Mr. Weed.
 7            The hair and nail, that's regulated by the
 8  Secretary of State and the Cosmetology Board.  Are
 9  massage therapist licenses regulated by the same
10  licensing board?
11            ATTORNEY WEED: No, sir.
12            COUNCILMEMBER BATES: The Department of


13  Health?
14            ATTORNEY WEED: No, sir.  Currently massage
15  is dealt with on a local level.
16            COUNCILMEMBER BATES: The licensing require-


17  ment.
18            COUNCILMEMBER FLEMING: The State license.


19            ATTORNEY WEED: I'm sorry.  There is a State
20  licensing requirement, but where they're located, it's
21  done purely locally.
22            COUNCILMEMBER BATES: Right.  But as far as


23  who regulates the -- who provides the State license.
24            MR. HAEBERLIN: Board of Massage Therapy.
25            ATTORNEY WEED: They're not the same unit of
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 1  government that does the nails and hair.  That's a
 2  separate board.
 3            COUNCILMEMBER BATES: That's what I was
 4  getting at.
 5            ATTORNEY WEED: Yes.
 6            COUNCILMEMBER BATES: There's two different


 7  entities --
 8            ATTORNEY WEED: Yes.
 9            COUNCILMEMBER BATES: -- that will license


10  different parts of --
11            ATTORNEY WEED: That's correct.
12            COUNCILMEMBER BATES: -- hypothetically,
13  this business.
14            ATTORNEY WEED: That's right.
15            COUNCILMEMBER BATES: Okay.
16            ATTORNEY WEED: So one employee might have


17  to have multiple certifications.
18            COUNCILMEMBER BATES: Thank you.
19            COUNCILMEMBER ALEXANDER: Is your business


20  located in the city limits of Duluth or in
21  unincorporated Gwinnett County?
22            MR. NGUYEN: In the city limits of Duluth.
23            COUNCILMEMBER ALEXANDER: Where exactly is


24  it located?
25            MR. NGUYEN: It's right on the corner of
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 1  Buford Highway and Highway 120 where the Duluth
 2  Highway is.  120 is Duluth Highway.  So --
 3            COUNCILMEMBER ALEXANDER: Is it in the --


 4            MR. NGUYEN: -- Buford Highway and --
 5            COUNCILMEMBER ALEXANDER: -- shopping center


 6  on the corner?
 7            MR. NGUYEN: Yeah.  It's on the corner --
 8  it's not exactly on the corner but a little bit
 9  further back.  It's right in front of the City of
10  Duluth building, City of Duluth.
11            COUNCILMEMBER ALEXANDER: Is it in the older


12  strip shopping center on the corner?
13            MR. NGUYEN: That's right.  Near Rexall.
14  You know --
15            COUNCILMEMBER ALEXANDER: Right.
16            MR. NGUYEN: -- Rexall?
17            COUNCILMEMBER PITTMAN: I'd like to make a


18  motion that we postpone this to do a site visit to
19  your location in Duluth.
20            And what would be the next date that we
21  could bring this up?
22            MR. HAEBERLIN: October 26th, I believe, at
23  6:30 p.m.
24            COUNCILMEMBER PITTMAN: And place it back on


25  the agenda on October 26.
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 1            MAYOR JENKINS: Do I get a second?
 2            COUNCILMEMBER FLEMING: Second.
 3            MAYOR JENKINS: Any more discussion?
 4                           - - -
 5                       (No response)
 6                           - - -
 7            MAYOR JENKINS: Call the roll, please.
 8            ASSISTANT CLERK BRYANT: Councilmember


 9  Alexander?
10            COUNCILMEMBER ALEXANDER: Yes.
11            ASSISTANT CLERK BRYANT: Councilmember


12  Bates?
13            COUNCILMEMBER BATES: Yes.
14            ASSISTANT CLERK BRYANT: Councilmember


15  Fleming?
16            COUNCILMEMBER FLEMING: Yes.
17            ASSISTANT CLERK BRYANT: Councilmember


18  Pittman?
19            COUNCILMEMBER PITTMAN: Yes.
20            ASSISTANT CLERK BRYANT: Councilmember


21  Roche?
22            COUNCILMEMBER ROCHE: Yes.
23            ASSISTANT CLERK BRYANT: Councilmember


24  Spangler?
25            COUNCILMEMBER SPANGLER: Yes.
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 1            MAYOR JENKINS: It'll be on the agenda
 2  October the 26th.
 3            All right, Scott.
 4            MR. HAEBERLIN: I apologize, Mayor.  One of
 5  my folders seems to have gone missing.
 6            I apologize.  Things were sitting out, and
 7  sometimes they do disappear, but I'll follow up on
 8  that one.
 9            The next item that you have under new
10  business is conditional use request for a church,
11  Mrs. Kim for Living Word Presbyterian Church,
12  6087 Buford Highway, zoned C-1, tax parcel I.D.
13  18-338-08-084.  This is at the corner of English Oak
14  Drive and Buford Highway.  Many of you remember it as
15  the Korean Times location.
16            At this time, we'd like the Applicant to
17  come forward.
18            MS. KIM: Hi.  How are you?
19            COUNCILMEMBER FLEMING: Fine.
20            MS. KIM: I am a member of this church, and
21  what we're trying to do is actually move into this new
22  building and build a little church in this little
23  building.  And I don't know what the objection would
24  be, but I feel that this area actually needs a little
25  -- a Korean church to, I guess, represent God, heal
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 1  mind/soul.
 2            I mean we're not doing anything other than
 3  actually having church service here.  They'll have
 4  morning services early in the morning at 6 o'clock,
 5  and there's going to be maybe a Wednesday service,
 6  Friday service and a Sunday service.  And the majority
 7  of our church members are actually a lot of the
 8  college students, and we're actually here to, I guess
 9  -- Sort of gone brain dead here.  Just to actually, I
10  guess -- Oh, my goodness, you know.  There are days
11  where my brain just won't ...
12            But anyway, a lot of the church members,
13  like I said, they're from a lot of these colleges
14  around here, and it's closer by.  We actually had one
15  in Duluth, and so we're actually trying to move
16  towards -- I guess closer to the college students.
17  It's a lot more easier access.  It's shorter drive.
18            I don't know what to tell you.  I just went
19  blank, I mean.  I had all these things that I was
20  going to tell you, beautiful things.  Let me tell you,
21  I had it all recited, but for some reason I just went
22  blank, so you ask me.
23            COUNCILMEMBER BATES: You said service would


24  be at 6:00 a.m.?
25            MS. KIM: Six o'clock in the morning.
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 1            COUNCILMEMBER BATES: Every day?
 2            MS. KIM: It's Monday through Friday, 6
 3  o'clock.  It's for people who actually want to come
 4  for early service.  It's only for 30 minutes.
 5            Wednesdays -- we used to have services at
 6  Wednesday night, 7 o'clock to 8:00, but I think we
 7  might have moved that to, Friday 7:00 to 8:00.  I've
 8  got to actually check with my pastor.
 9            COUNCILMEMBER PITTMAN: Is it inside only?


10            MS. KIM: Yeah, inside only.
11            COUNCILMEMBER PITTMAN: No outside --
12            MS. KIM: No.
13            COUNCILMEMBER PITTMAN: -- concerts or --


14            MS. KIM: No outside activity whatsoever.
15  It's all inside.  It's very -- it's a traditional
16  church, nothing wacko.
17            ATTORNEY WEED: Ma'am, you may have said it
18  but I didn't hear you.  Would you state your name and
19  your residence address for the record?  I didn't hear
20  you say those things but I could have missed it.
21            MS. KIM: My residence.
22            ATTORNEY WEED: Yes.
23            COUNCILMEMBER FLEMING: Your name.
24            ATTORNEY WEED: Your name and your residence


25  address.
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 1            MS. KIM: My name's Cindy Kim.  I live at
 2  2439 Oak Hill Overlook.  That's in Duluth.
 3            But I do go to church -- it's nearby right
 4  now.  We're actually renting a place just not even a
 5  block away, for a month, because this has not gone
 6  through.  So we're actually asking your permission to
 7  allow us to use that building so that we can actually
 8  use it as a church.
 9            I -- like I said, I had it all planned out
10  but just went blank.  I'm sorry.
11            COUNCILMEMBER PITTMAN: And you said you


12  were in Duluth --
13            MS. KIM: Yeah.
14            COUNCILMEMBER PITTMAN: -- at one time?
15            MS. KIM: Yeah.
16            COUNCILMEMBER PITTMAN: So you're no longer


17  there?
18            MS. KIM: Yeah.
19            COUNCILMEMBER PITTMAN: So you're no longer


20  there?
21            MS. KIM: No, no, no.  I live in Duluth.
22            COUNCILMEMBER PITTMAN: So you didn't have a


23  church in Duluth.
24            MS. KIM: We did have a church in Duluth.
25  It was in -- what was the -- Howell Park.  We actually
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 1  rented a little space in Howell Park in Duluth and it
 2  was temporary, and it -- I mean it was too -- it was
 3  just too far for our church members, so we decided to
 4  move.  It was closer for me, but most of the church
 5  members live in, I guess, college.  It's nearer
 6  towards downtown, so we actually found a space nearer
 7  by in Doraville.
 8            COUNCILMEMBER PITTMAN: So where are you at


 9  now?
10            MS. KIM: Right now, we're actually -- we
11  thought we were actually ready to move in.  We didn't
12  know we had to do this whole ordeal.  And so we're
13  actually renting a space like a block away.
14            What is --
15            UNIDENTIFIED SPEAKER: Spring Hall.
16            MS. KIM: Spring Hall is the place.
17            UNIDENTIFIED SPEAKER: Global Forum.
18            MS. KIM: It's called Global Forum, I guess.
19  And there's a little space that we're renting for a
20  month, hoping that you guys would approve today to let
21  us actually move in.
22            COUNCILMEMBER FLEMING: And Ms. Kim, you're


23  the applicant?
24            MS. KIM: No, no, no.  Pastor Kim and Ms. --
25  his wife, yeah.  I'm just a church member.  Yes, I'm
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 1  supposed to speak for them.  I was supposed to sing
 2  for them but I just messed up.
 3            COUNCILMEMBER BATES: And how long have you


 4  been incorporated as a church?
 5            MS. KIM: Two years now, yeah.  I moved from
 6  Florida two years ago, and I'm a member of the --
 7            COUNCILMEMBER BATES: No.  How long has the


 8  church been with the State of Georgia?
 9            MS. KIM: With the State of Georgia, how
10  long?
11                           - - -
12              (Brief conversation in Korean.)
13                           - - -
14            MS. MIAO SOO KIM: Okay.  My name is Miao
15  Soo Kim (ph).  I'm Pastor Kim's wife.  And we're
16  registered in the State of Georgia, so I can --
17            MS. KIM: (Speaks in Korean)
18            MS. MIAO SOO KIM: For two years.  For two
19  years.  And my hus- -- moved here 12 years ago and we
20  started the church in Marietta.  My husband, he
21  established a church more than 200 -- more than 200
22  people, so we are successful right now.
23            We started the new church, it's been two
24  years.  So if you want to see this one, this one, and
25  this is for insurance --
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 1            MS. KIM: We've got all the paperwork --
 2            MS. MIAO SOO KIM: Yeah.
 3            MS. KIM: -- so that we can run a church.
 4            MS. MIAO SOO KIM: We can show you.
 5            MS. KIM: And we have insurance papers
 6  stating that we're insured just in case anything goes
 7  wrong.
 8            COUNCILMEMBER BATES: Thank you.  And are


 9  you officially affiliated with the Presbyterian
10  Church?
11            MS. KIM: Yes.
12            COUNCILMEMBER ALEXANDER: And you have 200


13  members?
14            MS. KIM: No, no, no, no.  This was
15  previously.  No, no, no, no.
16            She just started up in Duluth.  We just
17  started up.  We only have 40 to fif- -- I mean the
18  most we would have is maybe 45 to 50.  But these days,
19  a lot of kids are sick and everything, so I think the
20  most that we had was 35 show up.
21            COUNCILMEMBER ALEXANDER: There was activity


22  going on at that building yesterday.  Were you --
23            MS. KIM: Well, actually --
24            COUNCILMEMBER ALEXANDER: -- there doing


25  church?
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 1            MS. KIM: Actually, we're leasing from the
 2  Korean Times, and they're actually fixing the roof and
 3  fixing some of the tiles that had been wet so that we
 4  -- if you guys approve for us to use it as a church,
 5  where we can actually move in without smelling like
 6  mold.
 7            MAYOR JENKINS: Murray?
 8            ATTORNEY WEED: Yes, sir.
 9            MAYOR JENKINS: Scott?  How about the
10  acreage there?  Is there not a required acreage for a
11  church?
12            MR. HAEBERLIN: No, sir.
13            ATTORNEY WEED: There's nothing set out.
14            Does the current ordinance set out the
15  minimum amount of acreage for a church building?
16            MR. HAEBERLIN: No, sir, not in commercial.
17            ATTORNEY WEED: There are -- the area's got
18  23 parking spaces, and if you give me a moment, I can
19  tell you what the acreage is.  It's 0.486 acres which
20  is about 21,000 square feet.
21            COUNCILMEMBER SPANGLER: And how many


22  parking spaces?
23            ATTORNEY WEED: Currently 23 by my count.
24            COUNCILMEMBER SPANGLER: What would you do


25  for additional parking if you had more than 23
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 1  members?
 2            MS. KIM: There is actually -- We did think
 3  about that, you know, but if we do get in --
 4            You know, I hope.  I hope to God that we get
 5  big.  But if we do get big, we would have to move.
 6  But there is actually an empty space right next to
 7  this building, and we've already talked to the person
 8  that owns it, and they said they would actually -- if
 9  we ever grow and if we ever need extra parking, that
10  they would allow us to park there.  So that's sort of
11  been covered.  And it's not been written, no.  It's
12  just verbal.
13            COUNCILMEMBER SPANGLER: How many spaces do


14  you think are there?
15            MS. KIM: Over there, it's an empty land and
16  it's just flat, and I see people selling watermelons
17  once in a while and have carts there selling -- you
18  know, do that stuff.  But it should cover more than --
19  more than the space that we have, because it's around
20  the building.  So if it's got 23, I'm sure it would
21  fit more than 50 cars there, you know.  It's a pretty
22  -- just empty, big lot, which, you know, if you have
23  50 cars, I don't think we could fit all these people
24  into that little space, either.  So I hope to God that
25  it gets big, you know.
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 1            COUNCILMEMBER BATES: Mr. Weed, are churches


 2  required to bring their facilities up to ADA
 3  compliance?
 4            ATTORNEY WEED: No, sir, there's no
 5  particular requirement for that.
 6            ADA compliance usually deals with the type
 7  of use of a building in the sense of unless it's an
 8  historic or other exemption for the same.  So in this
 9  case, the Building Inspector would have to tell you
10  whether they'd have to --
11            COUNCILMEMBER BATES: But there's no
12  exemption for religious entities to bring bathrooms
13  and parking up to ADA compliance?
14            ATTORNEY WEED: Based upon my experience,
15  no.  But once again, that's a question better suited
16  to the Building Inspector.
17            Usually what the Federal law requires is
18  that churches be treated just like any other place of
19  public assembly, that they be treated like movie
20  theaters, that they be treated like amphitheaters,
21  things of that nature.
22            So once again, that's a question better
23  asked to the Building Inspector, but I would imagine
24  the rules are compatible unless the building has some
25  sort of historical exemption, which I don't think
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 1  would be the case here.
 2            COUNCILMEMBER BATES: Thank you.
 3            COUNCILMEMBER FLEMING: Would you be renting


 4  this building or purchasing it?
 5            MS. KIM: We -- we are leasing it, actually.
 6  We're not purchasing it, no.  We don't have the funds
 7  yet.  It's a small starter church and we're hoping to
 8  do well.
 9            But it does have two bathrooms if that's the
10  question.  It's got men and women, so -- It needs
11  fixing, but, you know, we're hoping you guys will
12  approve so that we can fix it and sort of move on.
13            COUNCILMEMBER FLEMING: This is a question


14  for Mr. Weed or Mr. Haeberlin.
15            In regards to fire code safety, numbers of
16  people that would require a sprinkler system?
17            ATTORNEY WEED: I'll start and Scott can
18  finish.
19            That isn't currently in the Zoning Code with
20  regard -- There would be some requirements, of course,
21  in the life safety fire codes and also in the building
22  codes, but what they are offhand, I don't know.
23            Scott, do you have anything further to add
24  on whether a sprinkler system would be required?
25            MR. HAEBERLIN: In most jurisdictions,
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 1  10,000 square feet is a threshold.  But since this is
 2  a place of assembly, I'm going to err on the side of
 3  caution, and my belief is that would require a
 4  sprinkler system; however, we'll have to have that
 5  reviewed by the Dekalb County Fire Marshall.  He
 6  provides that service to us.
 7            COUNCILMEMBER FLEMING: Thank you, because I


 8  don't believe that it does have a sprinkler system at
 9  the present time.
10            MS. KIM: It doesn't.
11            And does that mean that if the Fire Marshall
12  actually approves and he okays it with the safety and
13  all the inspection, would you guys also approve that?
14  I don't -- I don't know how that would go.
15            COUNCILMEMBER ROCHE: I'm not sure.  Is it
16  ours to approve or disapprove?  I would think that
17  would be the Fire Marshall.  I mean since we don't
18  have any rules on it, I mean --
19            ATTORNEY WEED: Yeah.  With regard to what
20  the Council is here to decide, I'll refer you back to
21  1501, which I'll read for you, actually, to render a
22  judgment in this case.  But what you're here to decide
23  is based upon the four standards --
24            COUNCILMEMBER ROCHE: Right.
25            ATTORNEY WEED: -- of 1501, is this use as
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 1  presented or this use with whatever conditions you
 2  think -- or additional conditions that are appropriate
 3  added to it, appropriate in the zone as a conditional
 4  use? and that's it.
 5            Now you might find out after you get a
 6  report from the Fire Marshall, that might change your
 7  judgment.  That might be a fact that's important
 8  enough for you to delay the decision, and you
 9  certainly could consider that information.
10            COUNCILMEMBER ROCHE: Well, but if the Fire


11  Marshall said no, then they couldn't occupy the
12  building; is that correct?
13            ATTORNEY WEED: Unless they put in a
14  sprinkler system.
15            COUNCILMEMBER ROCHE: Right.  But that's
16  over and beyond us agreeing or disagreeing on a
17  conditional use.
18            COUNCILMEMBER BATES: But they won't get to


19  that point unless they get approved tonight --
20            COUNCILMEMBER ROCHE: Right.
21            COUNCILMEMBER BATES: -- for usage.
22            ATTORNEY WEED: Well, I don't know if it
23  would -- As far as I know, there is no chain that
24  indicates what order these things come in.  In other
25  words, if the Applicant had sought some sort of review
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 1  by the Fire Marshall, contingent review with the
 2  understanding that you still had -- they still had to
 3  come here, I imagine for the proper fee that the Fire
 4  Marshall would go look at it.  And our ordinances
 5  don't establish a certain chain that it has to be done
 6  in a certain order.
 7            MS. KIM: Fire-wise, I mean unless we have a
 8  electrical problem, I don't recall anything that's
 9  really flammable, or we're not going to do -- I mean
10  it's not a restaurant or any -- you know, a cookout
11  place.  It's just a place, a meeting place.  It's got
12  two -- you know, one in the back; it's a door.  We
13  have fire extinguisher.  I mean we're hoping that the
14  Fire Marshall actually passes us, you know, like you
15  said, you know.
16            I mean we're really, I guess, hard-working
17  soul-savers.  We really need this place right now
18  because we're about to like end little contract for a
19  month and we really need to get in.  I mean we
20  basically are just going to paint the walls and set up
21  some chairs and just have, you know, a church meeting.
22  And I'm just hoping you guys would see through this
23  and just let us sort of use the place as a meeting
24  place.
25            I mean honestly, it's not --  it's not going
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 1  to burn.  I mean there's no harmful, flammable
 2  nothing, nothing to do with any of that there, you
 3  know.  And we just need a place to just sit and
 4  actually do our little prayers and, you know, little
 5  meetings, and it's not like, you know, a gentleman's
 6  place, massaging or, you know, nothing difficult or
 7  nothing --
 8            You know, nothing to do with anything but
 9  just sharing good work, God's work.  That's all we're
10  there to do.  It's not a cult, you know.  I mean it's
11  a pure, down to earth, only through Bible.  That's all
12  we believe in, and I hope you guys just let us just
13  move in by next week because we really need the place.
14            COUNCILMEMBER ALEXANDER: We understand and


15  we sympathize, but public safety --
16            MS. KIM: Yeah.
17            COUNCILMEMBER ALEXANDER: -- and the protec-


18  tion of people in a closed space is extremely impor-
19  tant.
20            MS. KIM: Oh, yeah.
21            COUNCILMEMBER ALEXANDER: By the size of the


22  building, you're only allowed to have a maximum number
23  of 69 people in there at any --
24            MS. KIM: Yeah.
25            COUNCILMEMBER ALEXANDER: -- one time.
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 1            MS. KIM: Yeah.
 2            COUNCILMEMBER ALEXANDER: We haven't seen


 3  the exits, the fire exits.  We don't --
 4            MS. KIM: Yeah.
 5            COUNCILMEMBER ALEXANDER: -- know how you're


 6  going to lay it out.
 7            MS. KIM: Yeah, I understand.
 8            COUNCILMEMBER ALEXANDER: And if it's got


 9  gas heat or a gas hot water heater, that's another
10  source of ignition.
11            MS. KIM: Yeah.  There is no gas.  It's all
12  electric.
13            COUNCILMEMBER ALEXANDER: So it's electric


14  heat also.
15            MS. KIM: Yes.
16            COUNCILMEMBER ALEXANDER: And we don't even


17  know, you know, the condition of the HVAC.  I believe
18  the building's been, you know, empty for over a year.
19            MS. KIM: Yeah, it's been empty.  And we
20  went in there.  It's a mess.  I mean like I said.  The
21  only thing that we require -- we're going to actually
22  start doing is just painting the walls because, you
23  know, it looks like it needs a good painting and
24  actually just clean the carpet, set some chairs up and
25  do our little -- you know, like I said, little
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 1  sessions.
 2            It might sound like, you know, 45 to 50
 3  people, but come and go, morning service is empty.  I
 4  mean it's whoever wants to come and pour out their
 5  heart if they're having hardships.  Especially with
 6  bad economy these days, you know, you want to go
 7  somewhere and actually just, you know, kneel and pray,
 8  and this a place where you could just open up and just
 9  do what you need to do.
10            And it's an open door for any of the church
11  members.  You guys are welcome at any time.  We're
12  open at 6:00.  You know, it's just a place where you
13  just heal yourself and you just want to pour out to,
14  you know, God.  I don't know if you guys all believe
15  in God, you know, but it helps, it really does,
16  especially in this hardship that everyone's going
17  through.  Even if you're not, you know, there's bad
18  relationships, there's kids that -- you know, I have
19  two teens, and my gosh, you know.
20            COUNCILMEMBER BATES: Thank you.
21            COUNCILMEMBER ALEXANDER: We understand --


22            MS. KIM: Yeah.
23            COUNCILMEMBER ALEXANDER: -- the purpose of


24  church.
25            MS. KIM: Yeah.  Well, I'm going --
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 1            COUNCILMEMBER ALEXANDER: Okay.
 2            MS. KIM: -- into way too much detail here.
 3            COUNCILMEMBER ALEXANDER: But I mean you're


 4  already -- if each one of your parishioners drives a
 5  car, you already are out of parking.
 6            MS. KIM: Yeah, but we have -- I have two
 7  kids.  A lot of these church --
 8            COUNCILMEMBER ALEXANDER: Okay.  Can I --


 9            MS. KIM: -- have kids.  That's why we have
10  30 people.
11            COUNCILMEMBER ALEXANDER: Okay.  So I have


12  concerns because of the lack of parking there.
13            The persons I saw in the parking lot
14  yesterday, they looked like they were church-goers
15  also.  So I'm concerned that there's not overflow
16  parking being used at that lot from the other church
17  that is south of that on Buford Highway because that
18  has a very large congregation.
19            MS. KIM: Yeah.
20            COUNCILMEMBER ALEXANDER: I'm just not


21  comfortable with the location of this building for
22  your intent, because of where it's located.  I'm
23  afraid we would end up with overflow parking in the
24  apartments or on English Oak Drive.  And I'm very
25  uncomfortable with it not being sprinklered, for it
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 1  being a gathering place for people.
 2            COUNCILMEMBER SPANGLER: Would your congre-


 3  gation or whatever you want to call it be in agreement
 4  to putting in sprinkler systems?
 5            MS. KIM: I don't know what the cost is.  I
 6  mean, like I said, we're a starter, and if the Fire
 7  Marshall actually wants us to put it in, we would
 8  actually have to maybe go in half-and-half with an
 9  owner.  I don't know what the -- like I said, you
10  know, the -- the budget with our little church that's
11  just a starter right now, you know, we're going
12  through a hard time so we're trying to look for a
13  small place where we could rent it.  Like I said, it's
14  not a big group.  You know, like -- just like, you
15  know, church or school, we have members that's always
16  sick or, you know, they come and go, you know, and
17  like we might have 45, but when it shows, it's, you
18  know, about 30.  And we're still trying to grow, and
19  if we grow, hopefully we could grow out of this
20  building.
21            COUNCILMEMBER BATES: Do you have an agree-


22  ment or a lease with the landlord?
23            MS. KIM: Yes.
24            COUNCILMEMBER SPANGLER: Can you --
25            COUNCILMEMBER PITTMAN: Will you be doing --
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 1            COUNCILMEMBER SPANGLER: I'm sorry,
 2  Ms. Pittman.
 3            Could you get an agreement, a signed agree-
 4  ment from the adjoining property about using the
 5  parking spaces?
 6            MS. KIM: I think so.  I mean like I said,
 7  we -- we did have a verbal, you know, okay.  So I mean
 8  I'm sure we could contact them and maybe have a little
 9  statement stating that we can actually use that space
10  during a Sunday because nobody uses it.  I mean we've
11  been there.  I mean church members, we go there to
12  look at the building and see what we need to do if
13  it's ever approved.  And we've been there many times
14  during Sunday, and it's never been used.  They're
15  selling watermelons, like I said, you know.  That's
16  the only thing that I've seen during Sundays, anyway.
17            COUNCILMEMBER FLEMING: Will there be
18  someone at the church all day long, though?
19            MS. KIM: No.
20            COUNCILMEMBER FLEMING: Just in the morning


21  Monday --
22            MS. KIM: Yeah, for --
23            COUNCILMEMBER FLEMING: -- through Friday --


24            MS. KIM: -- 30 minutes.
25            COUNCILMEMBER FLEMING: -- from 6:00 until
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 1  basically 7 o'clock.
 2            MS. KIM: Maybe, yeah.  6:30, 6:45 probably.
 3            COUNCILMEMBER PITTMAN: So will you be doing


 4  any after-church activities like dinners, lunches
 5  occasionally?
 6            MS. KIM: We don't have that right now.
 7  It's not that organized.  It's not big enough.
 8            COUNCILMEMBER PITTMAN: Well, once it
 9  becomes organized, do you think you might be doing
10  that?
11            MS. KIM: If it gets ever big and organized,
12  I think we would probably have to move out of that
13  building.
14            COUNCILMEMBER PITTMAN: So the answer's no,


15  you would not?
16            MS. KIM: No, not right now.
17            It's been two years, and we only have that
18  many members and we're -- we're just getting a little
19  bit closer, like I said, because of the college
20  students.  They have a hard time getting
21  transportation to where we were before.
22            COUNCILMEMBER ALEXANDER: Have you looked


23  into sharing church facilities with another church?
24            MS. KIM: Yeah, we did.  We did do that
25  actually at the -- the Howell Park, and there was
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 1  actually three churches and we gathered.  And it was
 2  three small groups, and so altogether I think there
 3  was 70, and I think our member was 30, so the rest of
 4  it was the other two small group.  And not in this
 5  building.  It's a solo thing.
 6            COUNCILMEMBER ALEXANDER: Correct.  I mean


 7  in this area that you looked at.
 8            MS. KIM: Oh, no, no, no.  No.
 9            COUNCILMEMBER ROCHE: Once again, I mean I'm


10  a little bit concerned about sprinkler systems, too,
11  but I mean if I understand what Attorney Weed said,
12  it's kind of beyond our purview.  I mean it's not our
13  job, so to speak, and I don't mean it --
14            MS. KIM: Yeah, yeah.
15            COUNCILMEMBER ROCHE: -- the way it sounds.


16            MS. KIM: Yeah.
17            COUNCILMEMBER ROCHE: It's not our respon-


18  sibility.  I am certainly not qualified to say whether
19  or not the building is safe --
20            MS. KIM: Sure.
21            COUNCILMEMBER ROCHE: -- from a fire
22  standpoint, you know.  I think our job here is to
23  decide whether or not it's an acceptable conditional
24  use, so -- and I would assume that you're going to get
25  some kind of certificate from the Fire Marshall,
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 1  anyway, regardless of what we decided, so, you know --
 2            MS. KIM: I think this is the first proce-
 3  dure.  We actually have to get you guys' approval, and
 4  then --
 5            COUNCILMEMBER ROCHE: I understand.
 6            MS. KIM: -- they come out and they look at
 7  the whole place and see if it's safe enough for, you
 8  know, the church members to be there for --
 9            COUNCILMEMBER ROCHE: Right.
10            MS. KIM: -- a certain amount of hours.  I
11  don't know what the occupancy is.
12            COUNCILMEMBER ROCHE: Yeah.  I don't think


13  the Fire Marshall would issue a certificate or what-
14  ever it is they do --
15            MS. KIM: Yeah.
16            COUNCILMEMBER ROCHE: -- unless they
17  determined it was safe, so --
18            UNIDENTIFIED SPEAKER: Can I say something?


19            COUNCILMEMBER ROCHE: Well, we're going to


20  have a public hearing in a minute.
21            UNIDENTIFIED SPEAKER: I'm a member of this


22  church as well.
23            COUNCILMEMBER ROCHE: Yeah.  Well, I think


24  we'll have the public hearing.
25            I have no more questions for the Applicant.
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 1            MS. KIM: If you want to see any paperwork
 2  from insurance to the whole ordeal, I have it all in
 3  front of me.  If you want me to pass it around, you
 4  guys could all look at it and make decisions on it and
 5  -- It's a small, little quiet church.  We don't make a
 6  whole lot of hoodads (ph), you know.
 7            MAYOR JENKINS: We understand.
 8            Okay.  Thank you.
 9            MS. KIM: Now, how early would I know so
10  that I can actually contact the Fire Marshall and
11  actually make an appointment and do all that?
12            COUNCILMEMBER ROCHE: Well, we have the rest


13  of the process that we go through --
14            MS. KIM: Oh, okay.
15            COUNCILMEMBER ROCHE: -- tonight with the


16  public hearing and all that.
17            MS. KIM: Okay.
18            COUNCILMEMBER ROCHE: So we'll see what
19  happens.
20            MS. KIM: So soon after this hearing ends,
21  then you guys will say yea or nay to me and then I can
22  actually schedule, or how does --
23            This is like my first time.
24            ATTORNEY WEED: Well, they're going to --
25  now that you've made your comments representing the
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 1  Applicant, they will then turn it over and open up a
 2  public hearing.  People who want to speak in favor
 3  will be able to do that.  People who want to speak
 4  against will do that.  Then the Council will take it
 5  back up to the bench.  They'll debate it amongst
 6  themselves whether or not they want to approve it.
 7            I'm going to read out the standards that
 8  would be applied to the facts that you've presented
 9  tonight, and you may get a decision tonight; or if
10  they determine that they require more information,
11  they'll set it to a date certain.  They'll tell you
12  when that date will be and when you need to be back.
13  So either one might be an option.  We'll find out in a
14  few minutes.
15            MS. KIM: Okay.  Thank you.
16            MAYOR JENKINS: Anything else at the table?
17  Anything else at the table?
18                           - - -
19                       (No response)
20                           - - -
21            MAYOR JENKINS: Scott?
22            MR. HAEBERLIN: Not a whole lot of comments.
23  As you realize, it's C-1.  This is a historical
24  parcel, and that explains the small acreage.
25            I did want to go over some statements that
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 1  were made previously on the record.  Global Forum is
 2  in Gwinnett County.  This is not within the city's
 3  jurisdiction, so the present address is actually in
 4  Gwinnett County.
 5            On the zoning situation, the property is
 6  about 4,425 heated square feet.  It was built in 1966,
 7  so does that explain the extended age.
 8            Based on the parking on site -- and I did
 9  just get a revised site plan from a gentleman in the
10  audience, with the church -- they actually have 26
11  spaces, so it's not a huge deviation.  But just based
12  on zoning alone -- and this is not, again, Fire
13  Marshall occupancy -- it looks like about 69 seats in
14  the building.  Maybe a little more, because they've
15  got three more spaces.  So it's not a substantial
16  deviation.
17            And we had a discussion earlier about ADA
18  compliance.  And if you've seen some of the pictures
19  of the site, you're aware, you see that there's not a
20  ramp, there's not the necessary lane for van
21  accessible for handicapped.  So those are items we're
22  going to address with the occupancy.
23            Signage.  We do have a very large pole sign
24  on the site.  Again -- and this is looked at with
25  respect to the site's location.  And you know, if it
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 1  would be a panel change-out, certainly that's
 2  something the sign code does entertain.  But
 3  typically, the signage is probably too large for the
 4  location.
 5            Transitional buffers.  This probably does
 6  abut R-3.  If you look through the package of
 7  pictures, you see that there is absolutely no buffer
 8  between this C-1 property and the R-3.  Now, obviously
 9  the church is an existing encroachment and so that
10  limits the amount of area that can be planted;
11  however, there essentially is no -- no buffer whatso-
12  ever so we have a vacant, devoid area between the
13  church and the residential apartments behind it.
14            Again, landscaping and streetscaping, again,
15  nonexistent, and the property would benefit from
16  planting materials.  The City does have at its option
17  to use money from the tree fund because the majority
18  of the areas that front roads are actually in right-
19  of-ways, so that would be public areas.  So that's the
20  only reason I put that forth as a discussion item.  If
21  the City would want to beautify the public areas, they
22  certainly have access at this site.
23            In a discussion about process, well,
24  conditional use, if they get approved by the City
25  Council, they're obviously going to have a
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 1  Fire-Marshall inspection initiated by the City of
 2  Doraville; also, too, an inspection by the Building
 3  Official.  At that time, they will have items perhaps
 4  that are corrective deficiencies that they will have
 5  to handle.  If they are not able to satisfy those
 6  requirements, essentially the conditional use is a
 7  moot issue because they can't get occupancy.  So we
 8  really are just addressing the situation with the
 9  conditional use at this time.  And normal permitting
10  process, because they're not a business, they're not
11  getting a business license.  We'll just simply
12  initiate a Fire Marshall and a Building Official
13  review.
14            So you've had an opportunity to look at some
15  of the situations on the site.  You do see that there
16  are some general maintenance issues.  The property is
17  in general disrepair relative to the outside.  There
18  has been some code enforcement activity recently
19  regarding the dumpsters and also, too, parking the
20  vehicles-for-sale on the site.  So there are some
21  issues that need to be addressed as far as general
22  upkeep.  That can be done separate and distinct from
23  the petition we're reviewing tonight, but I did want
24  to let the Council know there are items of interest to
25  the City staff and also to code enforcement that are


Page 55


 1  being addressed on the site.
 2            COUNCILMEMBER BATES: Mr. Haeberlin, does


 3  the property line abut the driveway or does it abut
 4  the building?
 5            MR. HAEBERLIN: The property line as
 6  indicated to me from the certified survey shows that
 7  13.6 feet is behind the building, which runs downhill
 8  to the property line which abuts the 20-foot private
 9  drive going into the apartment facility.  So
10  essentially only 13.6 feet is available for
11  transitional buffer at this time.
12            COUNCILMEMBER BATES: Thank you.
13            MR. HAEBERLIN: Are there any other
14  questions of the Council?
15                           - - -
16                       (No response)
17                           - - -
18            MR. HAEBERLIN: None?  Okay.  At this time,
19  the Mayor is going to open the public hearing.  Those
20  that would like to speak in favor, please raise your
21  hand if you would like to speak in favor.
22            Well, if we've got about 10 people, about
23  one minute -- one minute per person --
24            MAYOR JENKINS: I'll allow --
25            MR. HAEBERLIN: -- in this session.
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 1            MAYOR JENKINS: -- 10 minutes for everybody
 2  to speak for and then 10 against.
 3            MR. HAEBERLIN: So you guys still want to
 4  speak, all the collective hands?  Okay.
 5            The ones who would like to speak, please
 6  come forward, and this is only those in favor.  And
 7  once we get those for, we'll know exactly what your
 8  breakdown is for timing.  So everybody that would like
 9  to speak, please come forward to the podium.
10            THE REPORTER: And just speak one at a time
11  if you would and spell your name for the record.
12            MAYOR JENKINS: Yes.
13            MR. KIM: My name is Steve Kim and I just
14  want to say something --
15            THE REPORTER: Spell your name, please.
16            MR. KIM: Steve Kim.  Last name (spelling)
17  K-I-M.
18            Okay.  I just want to say something about
19  sprinkler system, and I just want to let you guys know
20  that, you know, at the most, when we have like a
21  little get-together, it will be no more than three
22  hours.  Okay.  We'll get together like a morning
23  service, we'll have morning service for about 30
24  minutes; a Wednesday service, and if we did have a
25  Wednesday service, it will be about like two hours --
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 1  two hours at the most.  And same thing to Friday.  And
 2  Sunday, it's a straight service.  Okay.  After
 3  service, we might have like a little get-together.  No
 4  one's going to be sleeping there, and one existing
 5  business without a sprinkler system, and those people
 6  that have a business there before, they probably
 7  occupied the building moreso than we would occupy it.
 8            Okay, now, and also the parking situation, I
 9  mean as you can see, the people that you see over
10  here, this is the majority of our congregation.
11  Majority of our congregation, probably about 70
12  percent, they're like -- they're students, they go to
13  Emory.  And we have like a bus -- like a bus
14  transportation that provides transportation service to
15  pick up those students and back and forth.  So parking
16  space, I understand it's a limited space, but, you
17  know, but for what we intend to use, it's more than
18  sufficient.  And you know, we have right now, we only
19  have like a one-year lease agreement.  So I mean if
20  our church does get bigger, I mean we will move on.
21  We won't be like a nuisance to like -- to the
22  community.  That's all.
23            MAYOR JENKINS: All right.  Next?
24            MR. HAEBERLIN: Was there just one more
25  person that's going to speak?
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 1            MAYOR JENKINS: How many more's going to
 2  speak?
 3            MR. HAEBERLIN: Two more?  About three --
 4  about three minutes apiece.  We're down to just three
 5  people give or take.
 6            MR. BAEK: Good evening.  My name is Nam
 7  Baek.  (Spelling) B-A-E-K is my last name.
 8            THE REPORTER: What's your first name?
 9            MR. BAEK: (Spelling) N-A-M.
10            I'm agent for landlord.  The Korea Times
11  moved to Duluth one year ago, and the landlord is
12  trying to sell for one year.  And the rest, the
13  maintenance issue and the dumping issue and the
14  (imperceptible), two air conditioner were stolen in
15  one year period.  And one of the Council member
16  mention that there was activity.  The landlord invest
17  like $20,000 to re-roof and repair the faceboard
18  interior, so, and they put the new air conditioner
19  early September.
20            What I want to say is this is a temporary
21  lease, and with the church opening in that area, it
22  will bring a lot of good things to the community
23  including the area will be maintained regularly and
24  there will be more traffic coming from outside of our
25  city, and these will bring more business maybe.  And
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 1  so I strongly suggest to approve this conditional use.
 2            And also, I don't know about the building
 3  inspection or sprinkler, or what the rule is, but
 4  actually one of the (imperceptible) mentioned, I
 5  strongly suggest approve this permission and start the
 6  church service in that location.  Thank you.
 7            And about the location, I have more know-
 8  ledge than any other church member, so I can answer
 9  any questions about the buildings and what the land-
10  lord's intention may be, if I can answer those
11  questions.
12            COUNCILMEMBER SPANGLER: Would the landlord


13  be willing to put in a sprinkler system?
14            MR. BAEK: No.  We never discussed or
15  raised, but now landlord is spending $20,000 and the
16  monthly rent is not very great.  And the church and
17  for the landlord and for the Doraville city, it will
18  be win-and-win if the church come into the location.
19  But if you ask more money to spend, it will be too
20  much.  If they spend like 20K, it will be more than
21  one year's rent.
22            COUNCILMEMBER SPANGLER: I understand that,


23  but the roof probably needed to be fixed anyway
24  whether it was going to be --
25            MR. BAEK: Yeah, but we --
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 1            COUNCILMEMBER SPANGLER: -- rented or not.


 2            MR. BAEK: I don't know what the rule is.
 3  Landlord may not know.  But we have to follow the rule
 4  if there is a rule.  Yeah, I agree with that.  But we
 5  don't need to over-engineering of putting things.
 6            COUNCILMEMBER SPANGLER: Okay.
 7            MR. BAEK: Thank you.
 8            MAYOR JENKINS: Next?
 9            UNIDENTIFIED SPEAKER: Sir, I don't think
10  I'll speak because there's two people already said
11  what I wanted to say.  Thank you.
12            MAYOR JENKINS: Anybody else for it?
13                           - - -
14                       (No response)
15                           - - -
16            MAYOR JENKINS: Okay.  Anybody against it?
17  Hold your hand up if you're against it.
18                           - - -
19                       (No response)
20                           - - -
21            MR. HAEBERLIN: Mayor, I just did want to
22  state for the record for Mr. Weed's edification is the
23  gentleman Mr. Kim here is the gentleman who revised --
24  provided me with the revised site plan that shows the
25  26 spaces versus the 23 spaces, so it's just a
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 1  marginal -- marginal difference.
 2            ATTORNEY WEED: And what is in your package
 3  is the one with the 23 spaces, and I'm holding in my
 4  hand, which is what has -- which -- pardon me -- the
 5  one with the 26 spaces.  I assume that they're going
 6  to want this, you know, to be considered by you, so
 7  I'm giving it to the Council so you can consider it
 8  (presenting).
 9            COUNCILMEMBER FLEMING: Are they lined
10  spaces?
11            MR. BAEK: They are.
12            ATTORNEY WEED: And I will note for the
13  record that the application must include a site plan
14  drawn to scale depicting how the proposed conditional
15  use will conform to all space limits, buffers, parking
16  and loading provisions and other provisions of this
17  ordinance.
18            You know, I will advise you that if you
19  elect to accept the revised site plan which was handed
20  apparently to Scott tonight at the meeting --
21            MR. HAEBERLIN: Yes, sir.
22            ATTORNEY WEED: -- you can do that, but I
23  wanted to read the Code to you.
24            COUNCILMEMBER ROCHE: Are we back up here


25  again, Mayor?
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 1            MAYOR JENKINS: Yes.
 2            Wait'll she looks at that.
 3            Okay.  I'm going to bring it back up to the
 4  table.  Anymore questions?  Any more discussion?
 5            COUNCILMEMBER ROCHE: I can think of a lot


 6  worse uses.
 7            I'd like to go ahead and make a motion that
 8  we accept this conditional use request for the church
 9  at 6087 Buford Highway, tax parcel I.D. 18-338-08-084.
10            MAYOR JENKINS: And as you said, they'll
11  have to come up to par with the health department --
12            COUNCILMEMBER ROCHE: Of course.
13            MAYOR JENKINS: -- and the fire department
14  or whatever.  That won't be us.
15            COUNCILMEMBER ROCHE: Right.
16            MAYOR JENKINS: Okay.  Do I get a second?
17            COUNCILMEMBER SPANGLER: Second.
18            ATTORNEY WEED: Mr. Mayor, before you bring


19  it to a vote, I want to remind the Council that the
20  law that you apply to the facts is Section 1501.
21  There are four primary things:  that you consider the
22  application and site plan submitted by the applicant;
23  you must determine that it meets all specific
24  conditions of the ordinance relative to the
25  conditional use; that the applicant has made a binding
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 1  agreement for any specific limitation or condition
 2  necessary to protect the public interest and ensure
 3  the continued beneficial use and enjoyment of the
 4  property by nearby property owners or that no special
 5  limitations are needed; and four, that the conditional
 6  use with the specific limitations and design features
 7  as may have been required will further the aims of the
 8  land use plan and will not unduly be detrimental to
 9  nearby properties.
10            MAYOR JENKINS: Do they have a copy of that?
11            COUNCILMEMBER ROCHE: That's the ordinance.


12            ATTORNEY WEED: It's the Code, Your Honor.
13            MAYOR JENKINS: They have a copy?
14            ATTORNEY WEED: I assume that they do.  I
15  imagine Scott gave it to them.  But those are the --
16  that's the 1501 standards.
17            COUNCILMEMBER FLEMING: Mr. Haeberlin, was


18  there a sign put up for this particular conditional
19  use?
20            MR. HAEBERLIN: Yes, ma'am, there was.
21  There was actually a sign put up on both public right-
22  of-ways so that there's -- they could read from both
23  English Oak and from Buford Highway.
24            COUNCILMEMBER FLEMING: So anyone from that


25  neighborhood who wished to be here this evening could
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 1  have been here --
 2            MR. HAEBERLIN: Yes, ma'am.
 3            COUNCILMEMBER FLEMING: -- to make any type


 4  of comment.
 5            MR. HAEBERLIN: That is correct.
 6            COUNCILMEMBER FLEMING: Thank you very much.


 7            COUNCILMEMBER ROCHE: And I guess the only


 8  concern I have about any of the limitations was what
 9  we talked about earlier as far as the safety of the
10  building, and that's going to be addressed, anyway, so
11  -- You know, that's beyond our purview, so --
12            MAYOR JENKINS: Any more discussion?
13                           - - -
14                       (No response)
15                           - - -
16            MAYOR JENKINS: Call the roll.
17            ASSISTANT CLERK BRYANT: Councilmember


18  Alexander?
19            COUNCILMEMBER ALEXANDER: No.
20            ASSISTANT CLERK BRYANT: Councilmember


21  Bates?
22            COUNCILMEMBER BATES: Yes.
23            ASSISTANT CLERK BRYANT: Councilmember


24  Fleming?
25            COUNCILMEMBER FLEMING: Yes.
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 1            ASSISTANT CLERK BRYANT: Councilmember


 2  Pittman?
 3            COUNCILMEMBER PITTMAN: Yes.
 4            ASSISTANT CLERK BRYANT: Councilmember


 5  Roche?
 6            COUNCILMEMBER ROCHE: Yes.
 7            ASSISTANT CLERK BRYANT: Councilmember


 8  Spangler?
 9            COUNCILMEMBER SPANGLER: Yes.
10            MAYOR JENKINS: Thank you.  Yes.
11            COUNCILMEMBER ROCHE: Congratulations.
12                           - - -
13                        (Applause)
14                           - - -
15            MS. KIM: So is our next move calling the
16  Fire Marshall?
17            MR. HAEBERLIN: I did want to go over that
18  before the members leave.
19            MS. KIM: Oh, oh.
20            MR. HAEBERLIN: Please, a representative
21  please come see Ms. Ruby Biggers here tomorrow at City
22  Hall, and that will initiate the inspection phase of
23  the facility.
24            MS. KIM: Okay.
25            MR. HAEBERLIN: And so we'll need to get
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 1  with Ms. Ruby Biggers tomorrow here where the City
 2  Clerk is located from 8:30 to 4:30.
 3            MS. KIM: 8:30 to 4:30.
 4            MR. HAEBERLIN: Yes, ma'am.
 5            MS. KIM: Okay.  Thank you.
 6            MAYOR JENKINS: Five-minute break.
 7                           - - -
 8                      (Brief recess)
 9                           - - -
10            MAYOR JENKINS: Scott, you ready?
11            MR. HAEBERLIN: Yes, sir.
12            We're getting back into old business, which
13  is Section 903 which is R-1, Single-Family Residential
14  District.  We did recess this from 9-14-09.  And as
15  we've been doing this in the past, we're kind of work-
16  shopping this item until we get to the public hearing
17  phase.
18            Everybody has a copy of version 5, which is
19  the draft of September 24th, '09, 1 of 15, and let's
20  go to that.
21            And there was one item I did want to address
22  to the Council particularly before you ask me
23  questions, and of course we do need to hold a public
24  hearing as well.
25            On page 4 of 15, under Permitted Uses, if
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 1  you would review that, please, on home occupation.
 2  The way that is written right now is that if somebody
 3  wanted an in-home daycare for up to seven children,
 4  they could do that the way that language is written.
 5  I'm not for certain if that is the intention of the
 6  Council but I wanted to draw attention to that.
 7            In your previous code, an in-home daycare
 8  was only limited to three children and it was a
 9  conditional use.  So we do need some clarification if
10  that is the intent of the Council to allow up to seven
11  children, and that is on page 4 of 15.
12            There have been some comments from
13  Councilwoman Fleming regarding daycare and I also have
14  received some comments from Councilwoman Alexander as
15  well.
16            So just trying to get a consensus of the
17  Council.  Is that appropriate wording for what you're
18  intending to do within R-1?
19            COUNCILMEMBER FLEMING: That is -- that's my


20  intent.
21            MR. HAEBERLIN: Okay.
22            COUNCILMEMBER ROCHE: Up to seven, yeah.


23            COUNCILMEMBER PITTMAN: Seven kids?
24            MR. HAEBERLIN: Up to seven children.
25            COUNCILMEMBER PITTMAN: Wonder what the
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 1  State regulation is, you have to have so many?
 2            COUNCILMEMBER FLEMING: Seven.
 3            MR. HAEBERLIN: You can have up to seven.
 4            COUNCILMEMBER PITTMAN: That is at seven.


 5  Oh.  Well --
 6            COUNCILMEMBER ALEXANDER: As discussed with


 7  law enforcement in another jurisdiction, they are
 8  having a large amount of personal-care home move into
 9  their residential areas -- personal-care homes are not
10  required to be licensed by the State due to the small
11  number of patients -- and unfortunately, the police
12  department is getting involved because of the number
13  of abuse cases.
14            I have concerns of a personal-care home
15  being allowed to move into residential area.  There's
16  no health inspections, there's nothing.  And I -- I
17  have great concerns for the safety of the persons in
18  the homes, and there's been some recent things on the
19  news with the same thing:  that they unfortunately
20  just put the people in the house and they had no
21  supervision.  They were just sort of left on their own
22  with their medications and everything.
23            And I just have great concern for the safety
24  of the people in these homes.  And I don't know what
25  the number of State -- persons for a personal-care
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 1  home to be State regulated, but I feel like there
 2  needs to be some type of oversight.
 3            COUNCILMEMBER ROCHE: But is it appropriate


 4  for that oversight to come from a zoning ordinance?
 5            COUNCILMEMBER BATES: Well, if we're --
 6            COUNCILMEMBER ALEXANDER: We're allowing it


 7  in --
 8            COUNCILMEMBER BATES: Right.
 9            COUNCILMEMBER ALEXANDER: -- the zoning


10  ordinance.
11            COUNCILMEMBER ROCHE: Well, it would just


12  seem kind of like what we talked about with sprinkler
13  systems:  that that's kind of a different area, I
14  guess.  It's a different type of thing.
15            COUNCILMEMBER FLEMING: Well, originally


16  this particular paragraph stopped it within R-1.
17            MR. HAEBERLIN: That's correct.
18            COUNCILMEMBER FLEMING: So they were not


19  going to be permitted in R-1.
20            So I understand what Ms. Alexander is saying
21  and I concur.  So maybe to correct this is to remove
22  the daycare from that sentence.
23            COUNCILMEMBER ROCHE: Well, what about
24  nursing homes and personal-care homes?
25            COUNCILMEMBER FLEMING: You -- they would
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 1  not be permitted in R-1.
 2            COUNCILMEMBER ROCHE: So it's not just
 3  daycare.  You're talking about daycare, personal care,
 4  group homes?
 5            COUNCILMEMBER FLEMING: I'm talking about


 6  the original statement was "shall not be permitted as
 7  customary home occupations within R-1," period.  Okay?
 8  But I felt that a day care -- you know, a child
 9  daycare was and probably still is quite common where
10  you've got a homemaker that is taking care of
11  neighbors' children and it's their home occupation.
12  So I did not feel that we should not permit that as a
13  home occupation.
14            COUNCILMEMBER ROCHE: So you're saying that


15  children's non-adult day care, I guess.
16            COUNCILMEMBER FLEMING: Correct.  Children's


17  daycare.  Children's daycare should be excluded from
18  that sentence.
19            Is that where you're coming from,
20            Ms. Alexander, so that we -- the other
21  personal cares, and nursing homes and so forth,
22  because they're not being regulated?
23            COUNCILMEMBER ALEXANDER: I guess also I'm


24  concerned about the number of children increasing from
25  three to seven.  And is there anything in here -- or
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 1  when someone gets an occupational thing, that
 2  specifies they have to reside at the house where the
 3  daycare is?  Because what's to stop from somebody
 4  renting the house and just doing a business?
 5            MR. HAEBERLIN: Yes.  Let me give you a
 6  little background.  I do get a lot of calls on these
 7  type items, this whole group of items.  Okay?
 8  Primarily people are intending on buying a home in the
 9  city for the intentional purpose of running a business
10  there.  The majority of the people I speak to do not
11  indicate that they're going to live there.  Okay?
12            That's one of the guiding principles of home
13  occupation:  you must live there.  Now, you may rent
14  the property, you may not own the property; but it is
15  part of the home occupation to reside there.  Okay?
16            And so my personal opinion is that this type
17  of use in a residential area is contrary to the
18  guiding principles of home occupation:  no visitors,
19  no signage, you know, normal things within a
20  residential zone.  So I think it does increase
21  activity.
22            So that's my personal, as your planner,
23  opposition to having any of these uses in R-1.
24  However, what Councilwoman Fleming is indicating is
25  that for daycare for children, which was under the old
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 1  code up to three children as a conditional use, she
 2  would like for you to consider that somewhere between
 3  three and seven perhaps as a conditional use in the
 4  Code and she doesn't seem to have a problem excluding
 5  all the other items that we have --
 6            COUNCILMEMBER FLEMING: That is correct.


 7            MR. HAEBERLIN: -- specifically eliminated.
 8            COUNCILMEMBER FLEMING: That's correct.


 9            COUNCILMEMBER ROCHE: But in our home --  we


10  have an ordinance about home occupation.  You know,
11  isn't that part of our requirement that you have to
12  live in the property?
13            MR. HAEBERLIN: That is correct.
14            ATTORNEY WEED: Yes.
15            COUNCILMEMBER ROCHE: So it's basically
16  already covered, then.
17            MR. HAEBERLIN: Correct.
18            And what I want you to be aware of, though,
19  in your home occupation ordinance it says 25 percent
20  or no more than 500 square feet of the facility.
21            Okay.  Now, so if you have a thousand-
22  square-foot house, more than half of it can be used
23  for a day care.  Okay?  If you have a 750-square-foot
24  house, three-quarters of it's used for day care.
25            COUNCILMEMBER ROCHE: How many
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 1  750-square-foot houses do we have?  They're not legal,
 2  remember?
 3            MR. HAEBERLIN: Well, we have a lot of homes
 4  that are around 800, so it's not uncommon.
 5            So I just want people to be aware, our
 6  typical home, I think we --
 7            Brian, you might help me with this.  Was it
 8  like a thousand?
 9            So we do have some big out-lyers.  We have
10  some very small homes, we have some very big homes and
11  we've got a lot in between.
12            COUNCILMEMBER BATES: It was actually 1,400.


13            MR. HAEBERLIN: 1,400.  Okay.  So our
14  average home is a lot bigger than some of the small
15  out-lyers we do have in the city.
16            This is not to say that if somebody came in
17  here and they had a 725-square-foot home and it was a
18  consideration of the conditional use, that you could
19  address it.
20            But generally speaking, it would be then
21  eligible to everybody in R-1 whether they have 700
22  square feet or 2,000 square feet.
23            COUNCILMEMBER ROCHE: As long as they live


24  in the house.
25            MR. HAEBERLIN: Yes.
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 1            COUNCILMEMBER ROCHE: So the part about
 2  living on the property is --
 3            MR. HAEBERLIN: That will not change.
 4            COUNCILMEMBER ROCHE: It's already covered.


 5            MR. HAEBERLIN: That will not change.
 6            COUNCILMEMBER ROCHE: So we're okay there.


 7            MR. HAEBERLIN: Correct.
 8            I mean I'll let you know on the enforcement
 9  of home occupations, we have lots of problems with
10  this because we have a lot of people that put down
11  administrative office, and then before we know it, we
12  have additional employees there.
13            Again, one of the guiding principles of home
14  occupation is you would not have an employee.  So this
15  one person must care for all those children.  This one
16  person or an individual that resides in their
17  household must care for these children.  They can't
18  bring in outside people.  So that is, again, one of
19  your guiding principles on home occupation.
20            Home occupations generally require a lot of
21  regulation, and we should expect that.  And we should
22  certainly expect that even more with a daycare.
23            COUNCILMEMBER FLEMING: And I truly don't


24  have a problem with our previous ordinance because it
25  was no more than three on top of your own, if I'm not
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 1  mistaken -- three outside children.
 2            MR. HAEBERLIN: It said -- actually, it said
 3  -- it was "uses common to all residential districts"
 4  was that big clause we had before that lumped every-
 5  thing together.  And it said up to three children, and
 6  it didn't say anything about whether they were your
 7  own or not.
 8            COUNCILMEMBER FLEMING: But if you're
 9  charging for that child's daycare, one would assume
10  that they are not your child.
11            MR. HAEBERLIN: It wasn't clear in the old
12  ordinance.
13            COUNCILMEMBER FLEMING: Right.  So --
14            MR. HAEBERLIN: I will definitely agree with
15  you on that.
16            COUNCILMEMBER FLEMING: -- you know, I --


17  and I truly --
18            Now, is that part of the R-1?
19            MR. HAEBERLIN: That, in the old code --
20            COUNCILMEMBER FLEMING: Or that's in the


21            MR. HAEBERLIN: -- was in that general-uses-
22  common-to-every-district where we had all those things
23  that we were very concerned about being in R-1, R-2,
24  R-3, R-4, et cetera, and then we eliminated that.
25            COUNCILMEMBER FLEMING: That was 902;
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 1  correct?
 2            MR. HAEBERLIN: Yes.
 3            COUNCILMEMBER FLEMING: Okay.
 4            MR. HAEBERLIN: So now we're in this
 5  district here, and since it's a concern within R-1,
 6  the Council would have to make a decision as to its
 7  appropriate use within R-1.  We were going to address
 8  it in each district as we come through those districts
 9  and rewrite them.
10            So if it is your desire to have up to three
11  as a conditional use, we need to add that language
12  here.
13            COUNCILMEMBER BATES: I need a little bit of


14  clarification because I read this several times and I
15  didn't understand the intent.
16            It says "personal care homes, nursing homes,
17  and daycare shall not be permitted as customary home
18  occupations within R-1 when state regulation . . . is
19  required."
20            So if State regulation wasn't required, they
21  would be permitted?
22            MR. HAEBERLIN: The way that reads, in my
23  opinion, yes.
24            ATTORNEY WEED: That's correct, yes.
25            MR. HAEBERLIN: Uh-huh.
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 1            COUNCILMEMBER BATES: Is there a group home,


 2  a personal-care home, a nursing home or daycare that
 3  does not require State regulation?
 4            ATTORNEY WEED: I don't know.
 5            COUNCILMEMBER BATES: Then, we need to get


 6  rid of that last sentence.
 7            ATTORNEY WEED: Our instructions we felt
 8  were pretty clear to write language that would permit
 9  it, so we did that.
10            COUNCILMEMBER BATES: I don't --
11            ATTORNEY WEED: At least as a draft.
12            COUNCILMEMBER BATES: And I don't recall
13  that, so.  But I just want to make sure that I was
14  clear in my understanding of how that read now.
15            COUNCILMEMBER ROCHE: When you say "group


16  homes," does that include like halfway houses and
17  three-quarter houses and all that?
18            ATTORNEY WEED: Yes, sir.
19            COUNCILMEMBER ROCHE: Okay.  I mean
20  personally, I mean people have enough -- it's pretty
21  tough out there as it is, and I think anything we can
22  do to expand the opportunity for daycare is not a bad
23  thing within reason.  Not more than seven, obviously,
24  but this is R-1, so -- which is not townhomes, so --
25            MR. HAEBERLIN: And recall in your previous
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 1  ordinance before we deleted the uses common to every
 2  residential district, this was in every residential
 3  district.  So an apartment complex -- a dweller in an
 4  apartment complex could have applied for a conditional
 5  use for daycare as the old Code was written.
 6            COUNCILMEMBER ROCHE: Right, and that's why


 7  we're changing it.
 8            MR. HAEBERLIN: Yes.
 9            COUNCILMEMBER ROCHE: I don't think that we


10  necessarily want daycares in apartments or townhomes.
11            MR. HAEBERLIN: So is it the consensus of
12  the Council?  I mean you could do a motion and a
13  second to have daycare as a condition use up to three
14  children or what is the will of the Council on that
15  item?
16            COUNCILMEMBER ROCHE: As a conditional use,


17  which would mean that anyone who wants to would have
18  to come to Council before; and that way, the Council
19  could look and see if they have a nice big yard and if
20  they have a house that's not 700 square feet, and
21  someone's living there and all that.  So I would be
22  fine with it as a conditional use.  It seems
23  reasonable.
24            ATTORNEY WEED: With regard to child daycare
25  or with regard to the entire list?
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 1            COUNCILMEMBER ROCHE: Just the child
 2  daycare, not adult daycare, I guess.
 3            COUNCILMEMBER BATES: And Mr. Weed, is there


 4  any magic reasoning behind why the State said seven
 5  children?
 6            ATTORNEY WEED: I think you know my
 7  response.
 8            COUNCILMEMBER BATES: It's the football
 9  field.
10            ATTORNEY WEED: That's exactly right.
11  Someone decided it would be so long.
12            COUNCILMEMBER BATES: And does it stipulate


13  minimum age?  Or could it be seven infants?  Could it
14  be seven 12-year-olds?
15            ATTORNEY WEED: I do believe there is --
16  there's some age brackets in there with regard to the
17  different groupings.  I don't remember them.  I have
18  them in my office and I could tell you first thing
19  tomorrow morning.
20            COUNCILMEMBER BATES: Seven infants is a lot


21  to take care of.
22            COUNCILMEMBER PITTMAN: It is regulated
23  according to the age of the infants.  You can only
24  have so many of those.
25            ATTORNEY WEED: They're broke into age
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 1  groupings but I couldn't cite it verbatim to you right
 2  now.  I can tomorrow morning.
 3            MR. HAEBERLIN: And recall in our past
 4  definitions -- and off the top of my head, you know,
 5  this is not what I memorize -- but in our past
 6  definitions, we did adopt the State definitions
 7  relative to infants, what Councilman Pittman is
 8  speaking regarding.
 9            COUNCILMEMBER ROCHE: So if we made it a


10  conditional use for up to seven, and they someone
11  approached us for a conditional use, as part of that
12  decision, could we say yes, but for five kids, or yes,
13  but for some number less than the maximum allowed by
14  this?
15            ATTORNEY WEED: Well, I think yes, you
16  could.  You know, tonight for example you could have
17  required a sprinkler system from the church if you
18  wanted to --
19            COUNCILMEMBER ROCHE: Right.
20            ATTORNEY WEED: -- and especially if they
21  had agreed to it.  I mean you can ask them for any-
22  thing.
23            COUNCILMEMBER ROCHE: Right.
24            ATTORNEY WEED: And if you had determined
25  that certain legitimate conditions on a particular
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 1  piece of property were more appropriate, as long as
 2  you had clearly articulable reasons that say five is
 3  appropriate because your back yard is only so big or
 4  whatever they might be, if they had logic, reason,
 5  those would be defensible.
 6            COUNCILMEMBER ROCHE: And I guess my only


 7  point, though, is if we make it a conditional use,
 8  that still gives us the option -- I mean we could have
 9  conditional -- conditions on conditional uses --
10            ATTORNEY WEED: Absolutely.
11            COUNCILMEMBER ROCHE: -- if we wanted to.


12  We still have --
13            ATTORNEY WEED: Yes.
14            COUNCILMEMBER ROCHE: -- that discretion, so


15  we're not --
16            ATTORNEY WEED: Just for that purpose.
17            COUNCILMEMBER ROCHE: By making it a
18  conditional use, we're not throwing it all away and
19  saying everyone come and, you know, do whatever you
20  want.  It's on a case-by-case basis decided by the
21  Council.
22            COUNCILMEMBER FLEMING: But I still think we


23  need to define what our expectations are for them to
24  have a children's daycare in their home.  For
25  instance, a fenced back yard and that type of thing
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 1  because we don't want just children, you know, running
 2  all over the place as far as the streets are
 3  concerned, for their safety.
 4            So I think it needs to be removed from
 5  permitted use and put over into conditional, but like
 6  I said, we need to define a few more areas that ...
 7            MR. HAEBERLIN: Well, the State does have
 8  some play area requirements for daycare.  Of course if
 9  they're really not involved in these at-home daycares
10  too much, I mean I'm not for certain on whether those
11  play-area requirements apply.  That's something we'd
12  have to ask of the State.
13            Generally I get uncomfortable with the up-
14  to-seven children.  I was much more comfortable with
15  the three that was in the old Code, if anything, and
16  I'm just, you know, putting that two cents in.
17            As Councilwoman Fleming indicated, if
18  they're keeping their own children, they may have two
19  or three children, and if they have their for-pay
20  three children, you know, that could be up to seven
21  already.  And then that's where my area of lack of
22  comfort doesn't exist [sic], because if you accept up
23  to seven and the person has three children of their
24  own, there are really 10 kids there in 500 square
25  feet.
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 1            COUNCILMEMBER PITTMAN: And they also take


 2  in -- they may have seven children all day, but after
 3  school hours, sometimes they have two or three extras
 4  that come in after school.
 5            ATTORNEY WEED: And this Council has
 6  religiously, if I can use that term, elected not to
 7  define a family.  So whose kids they are, they'd have
 8  to create legislation to define whose kids they are,
 9  whether it's -- you know, whether you're being paid or
10  not, you know, if that matters, because you could have
11  a situation where grandmother's being paid by the
12  parents to take care of the kids in sort of a stipend,
13  that type of thing.  That's rather common.
14            COUNCILMEMBER PITTMAN: So if it's seven


15  children and you've got a mother and a grandmother
16  that's doing this, could you have 14 kids because it's
17  seven per adult?
18            ATTORNEY WEED: Yeah.
19            COUNCILMEMBER FLEMING: Per home occupation.


20            COUNCILMEMBER PITTMAN: But --
21            COUNCILMEMBER ROCHE: It's per address.
22            COUNCILMEMBER FLEMING: Per address.
23            COUNCILMEMBER PITTMAN: But I'm saying the


24  State, though, is --
25            COUNCILMEMBER FLEMING: I'm still more
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 1  comfortable with three.
 2            COUNCILMEMBER ROCHE: Well . . .
 3            COUNCILMEMBER FLEMING: More than three?


 4            COUNCILMEMBER ROCHE: Just sounds like what


 5  we're saying is a conditional use up to three.
 6            COUNCILMEMBER FLEMING: That's what I'm more


 7  comfortable with.
 8            We had a few mods.
 9            COUNCILMEMBER ROCHE: Somebody want to make


10  a motion?
11            COUNCILMEMBER ALEXANDER: So are we going to


12  remove everything else listed?
13            COUNCILMEMBER BATES: Well, I'll take a stab


14  at this:  to move daycare as a conditional use, with
15  the number of children not to exceed three and be in
16  compliance with State regulation and then to delete
17  everything following, "R-1 when state regulation . . .
18  is required."
19            COUNCILMEMBER ROCHE: And then the only


20  thing I'd add is it's child daycare, not adult
21  daycare.
22            COUNCILMEMBER PITTMAN: What about daycare


23  that's already existing in our city?
24            MR. HAEBERLIN: Well, they should have had a
25  conditional use, obviously, if they were residential.
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 1            ATTORNEY WEED: If they were legal before,
 2  they're legal now.  But if they were illegal before,
 3  they're still just as illegal and ought to be shut
 4  down.
 5            COUNCILMEMBER FLEMING: And the old code


 6  read three, anyway.  So we're not really changing the
 7  Code; we're just putting it over into R-1 rather than
 8  in the 902.
 9            COUNCILMEMBER BATES: And Mr. Roche, I'll


10  accept child.
11            COUNCILMEMBER FLEMING: Can we also include


12  a conditional on the condition, of moving it to
13  condition of the fact that they must have a view of
14  the property to indicate that they have a fenced-in
15  back yard or fenced-in property of some sort?
16            COUNCILMEMBER ALEXANDER: Would they have to


17  submit a site plan?
18            MR. HAEBERLIN: Well, it is a conditional
19  use, so yes, they will have to submit a site plan
20  which could be an as-built survey of the property.
21            ATTORNEY WEED: They'll have to do a plan
22  drawn to scale, how the proposed conditional use will
23  conform to space limits, buffers, parking and loading
24  and other conditions of the ordinance is what they
25  have to submit.
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 1            COUNCILMEMBER BATES: I think that we could


 2  use not having a fence as criteria to deny it.
 3            COUNCILMEMBER ROCHE: Right.  I think if we


 4  go down the road of trying to set up the criteria now,
 5  we'll be here forever and ever --
 6            COUNCILMEMBER FLEMING: Okay.
 7            COUNCILMEMBER ROCHE: -- versus just looking


 8  at the situation when it happens.
 9            COUNCILMEMBER BATES: And the State
10  regulations may stipulate what's in there as well.
11            COUNCILMEMBER ROCHE: I'll second that
12  motion that I think you made.
13            COUNCILMEMBER BATES: Thank you.
14            MAYOR JENKINS: Any more discussion?
15                           - - -
16                       (No response)
17                           - - -
18            ASSISTANT CLERK BRYANT: Councilmember


19  Alexander?
20            COUNCILMEMBER ALEXANDER: Yes.
21            ASSISTANT CLERK BRYANT: Councilmember


22  Bates?
23            COUNCILMEMBER BATES: Yes.
24            COUNCILMEMBER FLEMING: Councilmember


25  Fleming?
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 1            COUNCILMEMBER FLEMING: Yes.
 2            ASSISTANT CLERK BRYANT: Councilmember


 3  Pittman?
 4            COUNCILMEMBER PITTMAN: Yes.
 5            ASSISTANT CLERK BRYANT: Councilmember


 6  Roche?
 7            COUNCILMEMBER ROCHE: Yes.
 8            ASSISTANT CLERK BRYANT: Councilmember


 9  Spangler?
10            COUNCILMEMBER SPANGLER: Yes.
11            MAYOR JENKINS: Okay, Scott.
12            MR. HAEBERLIN: Okay.  Now that the concern
13  of staff is addressed, of course the Council feel free
14  to address any other concerns they had.
15            Mr. Weed and I have made a good faith
16  effort, we believe, to replicate that which you
17  requested of us throughout the rest of the ordinance,
18  and you have received copies of them with the changes,
19  and these have been prepared by Mr. Weed's secretary
20  for a final draft to the City Council.
21            COUNCILMEMBER BATES: I do have a question


22  for you on page 5.
23            MR. HAEBERLIN: Yes, sir.
24            COUNCILMEMBER BATES: And I apologize.  I'm


25  looking at version 5 dated September 23rd, so I
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 1  understand that there's a version 5 dated September
 2  24th.
 3            ATTORNEY WEED: That's Scott's version.
 4  There's one more version after that, that I sent.
 5            COUNCILMEMBER BATES: Okay.  I just --
 6            ATTORNEY WEED: But they're probably pretty
 7  close.
 8            COUNCILMEMBER BATES: I just grabbed my
 9  version 5, so I apologize.
10            It's going to be -- yeah, it's page 5.  It's
11  about halfway down.
12            MR. HAEBERLIN: Okay.
13            COUNCILMEMBER BATES: And it starts with the


14  sentence "in no case."  Let me know when you're with
15  me.
16            MR. HAEBERLIN: Uh-huh.
17            COUNCILMEMBER BATES: "In no case, shall the


18  principal structure be rebuilt whereby a minimum
19  distance from all leading edges of the principal
20  structure," should that first "principal" be
21  "accessory structure?"
22            ATTORNEY WEED: No.  Not in our point of
23  view, but --
24            MR. HAEBERLIN: Huh-uh.
25            ATTORNEY WEED: -- it's up to you.
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 1            COUNCILMEMBER BATES: "In no case, shall the


 2  principal structure be rebuilt" -- so you're
 3  rebuilding a principal structure -- "whereby a minimum
 4  distance from all leading edges of the principal
 5  structure of 20 feet is not maintained between the
 6  principal structure and the accessory structure."
 7            So the principal structure must be 20 feet
 8  from itself?
 9            MR. HAEBERLIN: What we're saying is the
10  principal structure is always the prevailing criterion
11  and that when they lay out the new principal struc-
12  ture, that principal structure must be 20 feet from
13  any existing accessory that they're going to keep.
14            COUNCILMEMBER BATES: I understand that.
15            MR. HAEBERLIN: And I understand
16  semantically, I see where you're going with your
17  discussion on it.
18            COUNCILMEMBER BATES: It says, "the
19  principal structure shall be rebuilt whereby a minimum
20  distance from all leading edges of the principal
21  structure of 20 feet is not maintained."
22            Okay.  I'm ignorant tonight, then, I guess,
23  so --
24            MR. HAEBERLIN: Well, no.
25            COUNCILMEMBER BATES: But that doesn't --
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 1            MR. HAEBERLIN: I see how you're -- you're
 2  reading it one different tone than we're reading it,
 3  and maybe it's just the words are not --
 4            ATTORNEY WEED: We're always open --
 5            MR. HAEBERLIN: -- coming in the same.
 6            ATTORNEY WEED: -- to suggestion --
 7            MR. HAEBERLIN: Yeah.
 8            ATTORNEY WEED: -- if you want to change it.
 9            COUNCILMEMBER BATES: I understand the
10  intent.  I'm with you.  I do.
11            I just thought that it read.  I made an
12  incorrect assumption, I guess, that the first
13  principal structure should have been an accessory
14  structure, but I understand.
15            COUNCILMEMBER FLEMING: Well, why shouldn't


16  it just read, "In no case shall the principal struc-
17  ture be rebuilt whereby a minimum distance from all
18  leading edges of the existing accessory structure?"
19            MR. HAEBERLIN: I think what Brian -- and
20  I'm listening to you, Councilwoman Fleming -- is
21  saying he believes -- is not between -- it should be
22  "is not maintained between the accessory structures
23  and the principal structure."
24            You're wanting to reverse that; correct?  Is
25  that how you're semantically feeling it's appropriate?
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 1            ATTORNEY WEED: There's got to be 20 feet
 2  between the principal structure and any accessory
 3  structure you want to pick.
 4            MR. HAEBERLIN: Right.
 5            COUNCILMEMBER BATES: I understand that.
 6            ATTORNEY WEED: We could say that.  I could
 7  fancy it up a little bit, but we could say that.
 8            COUNCILMEMBER BATES: Sure.  I'm okay with


 9  that.  I just want to -- And this was under the -- is
10  this under the catastrophic?
11            MR. HAEBERLIN: Yes, sir.
12            COUNCILMEMBER ALEXANDER: It's under


13  Accessory Uses.
14            COUNCILMEMBER BATES: No.  It's under
15  Accessory Uses based upon a catastrophic.
16            MR. HAEBERLIN: Yes, sir.
17            You know, the reason we have all this
18  discussion in here is --
19            COUNCILMEMBER BATES: Right.
20            MR. HAEBERLIN: -- because we discussed --
21            COUNCILMEMBER BATES: Right.
22            MR. HAEBERLIN: -- catastrophic events
23  relative to the principal structure being destroyed.
24            COUNCILMEMBER BATES: So if the principal


25  structure is being rebuilt, it's got to be 20 feet
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 1  from accessory structures or you've got to move the
 2  accessory structures to within 20 feet.  Right?
 3            If you want to build -- if you want to build
 4  a building, it's got to be 20 feet away from an
 5  accessory structure.
 6            ATTORNEY WEED: Yes.
 7            COUNCILMEMBER BATES: If you want to keep it


 8  where it is right now and there's an accessory struc-
 9  ture that's closer, you either have to move the
10  building or move the structure -- move the accessory
11  structure.
12            ATTORNEY WEED: Correct.
13            COUNCILMEMBER BATES: Right?
14            ATTORNEY WEED: And you get to pick which
15  one.
16            COUNCILMEMBER BATES: Right.
17            ATTORNEY WEED: You get to pick which
18  accessory structures you want to leave, you get to
19  pick which ones go.  All we care about is the 20 feet.
20            COUNCILMEMBER BATES: Thank you.  I'm good.


21            MR. HAEBERLIN: So really this section --
22  the reason why Mr. Weed was happy with our language
23  and I was as well, it's choice-oriented versus being
24  very prescriptive.  It's choice-oriented relative to
25  the situation, and so we thought that it gave people
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 1  lots of opportunities in this catastrophic event.
 2            COUNCILMEMBER BATES: I'm good.  Thank you


 3  for the clarification.
 4            COUNCILMEMBER ALEXANDER: I had just sort of


 5  sentence structure on page 8 --
 6            MR. HAEBERLIN: Yes, ma'am.
 7            COUNCILMEMBER ALEXANDER: -- the one that


 8  begins "Ordinance within R-1."  "Any division of this
 9  parcel be made."
10            ATTORNEY WEED: Yeah.  Thank you.  We need
11  to put in a "shall."  We changed around so many times,
12  we just didn't put in a "shall."
13            It'll be, "Any division of this parcel shall
14  be made" -- "shall not be made" I believe is what we
15  actually want to prevent -- "which creates a lot
16  substandard to this requirement."  But we'll do that.
17  Thank you.
18            On page 10, you know, we did fully define
19  catastrophic, and so if you guys want to look at that
20  if you have not had an opportunity to review that, we
21  did a very thorough discussion of what catastrophic
22  was and what it meant to the city so it's fully
23  defined for this section of the Code.  "As used within
24  this section, 'catastrophic' shall mean involuntary
25  destruction by means of fire, flood, wind, earthquake


Page 94


 1  or other natural geological karst, seismic and/or
 2  terroristic occurrence -- e.g., acts of war -- which
 3  is beyond the control of the homeowner.  Catastrophic
 4  shall not refer to destruction by willful neglected,
 5  structural defect, mold, or other wood-destroying
 6  organisms," such as termites, carpenter ants,
 7  et cetera.  So we did a pretty good -- I think we did
 8  a thorough job of what catastrophic was to mean.
 9            COUNCILMEMBER ROCHE: And flood is
10  definitely included, so --
11            ATTORNEY WEED: Yes.
12            MR. HAEBERLIN: Yes.
13            COUNCILMEMBER BATES: I want to thank you


14  both for doing a very thorough and accurate job of
15  coalescing all of the Council's questions, comments,
16  concerns into a what I think is a pretty accurate
17  representation of what we talked about for two
18  consecutive meetings.  So thank you both for doing
19  that.
20            ATTORNEY WEED: You're welcome.  I keep
21  waiting for a "but," but I'm delighted you said that.
22            COUNCILMEMBER BATES: I have -- I have --
23            COUNCILMEMBER FLEMING: No "buts," just a


24  motion.
25            COUNCILMEMBER BATES: I have no "but," so
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 1  I'm -- Let me rephrase that.  One "t."
 2            I've got no further questions or comments.
 3            MR. HAEBERLIN: Are there any other
 4  questions from Council regarding this before we go to
 5  the public hearing section, which we have not had?
 6            Were there any other comments before we go
 7  to the public hearing session for this item?
 8            MAYOR JENKINS: Bob?
 9            COUNCILMEMBER ROCHE: I'm good.
10            MAYOR JENKINS: Okay.
11            MR. HAEBERLIN: Okay.  Public hearing.
12  Those who would like to speak for this ordinance
13  adoption, please raise your hand.
14            Nobody speaking for?
15                           - - -
16                       (No response)
17                           - - -
18            MR. HAEBERLIN: Last try.
19                           - - -
20                       (No response)
21                           - - -
22            MR. HAEBERLIN: Those who would like to
23  speak against this section, please raise your hand.
24                           - - -
25                       (No response)
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 1                           - - -
 2            MR. HAEBERLIN: Seeing none again, turn it
 3  back to the Council.
 4            ATTORNEY WEED: You wore them all out, I
 5  think.
 6            MAYOR JENKINS: Bring it back to the table.
 7            UNIDENTIFIED SPEAKER: Does that mean the
 8  day care section also?
 9            MR. HAEBERLIN: Pardon me?
10            UNIDENTIFIED SPEAKER: The day care?
11            MR. HAEBERLIN: Well, we addressed day care
12  within R-1.  All we're doing right now is residential
13  single-family detached right now.
14            MAYOR JENKINS: Okay.  I'll bring it back up
15  to the table.
16            COUNCILMEMBER BATES: I'll make a motion to


17  accept 901.  Sorry.  903, R-1, Single Family.
18            COUNCILMEMBER FLEMING: With the amendment


19  of this evening.
20            COUNCILMEMBER BATES: Yeah, with the
21  adjustments made.
22            COUNCILMEMBER FLEMING: Second.
23            MAYOR JENKINS: Anymore discussion?
24                           - - -
25                       (No response)
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 1                           - - -
 2            MAYOR JENKINS: Call the roll, please.
 3            ASSISTANT CLERK BRYANT: Councilmember


 4  Alexander?
 5            COUNCILMEMBER ALEXANDER: Yes.
 6            ASSISTANT CLERK BRYANT: Councilmember


 7  Bates?
 8            COUNCILMEMBER BATES: Yes.
 9            ASSISTANT CLERK BRYANT: Councilmember


10  Fleming?
11            COUNCILMEMBER FLEMING: Yes.
12            ASSISTANT CLERK BRYANT: Councilmember


13  Pittman?
14            COUNCILMEMBER PITTMAN: Yes.
15            ASSISTANT CLERK BRYANT: Councilmember


16  Roche?
17            COUNCILMEMBER ROCHE: Yes.
18            ASSISTANT CLERK BRYANT: Councilmember


19  Spangler?
20            COUNCILMEMBER SPANGLER: Yes.
21            MR. HAEBERLIN: The next item we have,
22  Mayor, is Section 601, which is Accessory Uses or
23  Structures.  This is recessed from 9/14/09, and again
24  will have to hold a public hearing once we get through
25  our workshop with the session -- with the Mayor and
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 1  Council.  So if you're looking at draft version 5,
 2  September 24th, '09, which was in your packages.
 3            COUNCILMEMBER BATES: I've got two questions


 4  for you.
 5            MR. HAEBERLIN: Yes, sir.
 6            COUNCILMEMBER BATES: I'm on page 6 of 12.


 7            MR. HAEBERLIN: Yes, sir.
 8            COUNCILMEMBER BATES: The very last bullet


 9  point, the freestanding wooden or composite decks less
10  than two feet in vertical height.  What we just passed
11  in 903 had a maximum of 100 square feet if I remember
12  correctly.  I just want to make sure that they're
13  consistent.
14            MR. HAEBERLIN: They can be.  You say
15  maximum 100 square feet?  Okay.
16            ATTORNEY WEED: And you're saying that's
17  what's in R-1 now, Councilman?
18            COUNCILMEMBER BATES: I'm pretty sure that I


19  read that.
20            ATTORNEY WEED: And I don't disbelieve you.
21  I'm just curious.
22            COUNCILMEMBER BATES: And it might have been


23  under the detached.
24            No.  I apologize.  It's a conditional use.
25  Any detached structure without roof which is elevated
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 1  above or below the ground more than two feet and more
 2  than 10 square feet in area.
 3            So what we've got is an exempted accessory
 4  use that is a conditional use.
 5            MR. HAEBERLIN: Well, remember R-1 is
 6  specific to that district.  We're talking generally
 7  now within all districts.
 8            COUNCILMEMBER BATES: Right.
 9            MR. HAEBERLIN: So you're wanting to put a
10  maximum on the freestanding wooden or composite decks
11  as an exemption.  You want to have some size exemption
12  on that.
13            COUNCILMEMBER BATES: Not necessarily.
14            I just want to make sure that I was clear
15  that we've got an exempted accessory structure that is
16  a conditional use structure in R-1.  Is that correct?
17            MR. HAEBERLIN: Well, this one would be
18  without roof.  So maybe we should clarify this
19  exemption as without roof.  Without roof.
20            ATTORNEY WEED: Freestanding wooden or
21  composite decks without a roof, without roof.  Without
22  a roof, I think.
23            MR. HAEBERLIN: Less than two feet in
24  vertical height and a maximum of 100 square feet.
25            So if you wanted to have these little decks


Page 100


 1  basically like stepping pads in your back yard from
 2  one area to the next maybe to go over a stream buffer
 3  or water area, you could do that, and it would be
 4  permitted exceptions.
 5            COUNCILMEMBER BATES: And the reason why I


 6  want to go this route is that this is -- as I'm
 7  reading this, it's a freestanding deck.  It's not
 8  attached to --
 9            MR. HAEBERLIN: Correct.
10            COUNCILMEMBER BATES: -- the structure.  So


11  it's free-floating out there in the front yard or back
12  yard.  I just don't want it to be, you know, 2,000
13  square feet of deck.
14            MR. HAEBERLIN: So think of them like
15  stepping pads.  If you have a back yard with a lot of
16  topography, you might have this little series of
17  squares which are detached from the house, that you
18  step across maybe little water areas or ravines or
19  whatever.  And it still allows you to do this but it
20  doesn't allow it to get out of control in terms of,
21  you know, a 500-square-foot deck.
22            COUNCILMEMBER BATES: And I'm amenable to


23  altering it.  I just think we need to have some --
24            MR. HAEBERLIN: Okay.
25            COUNCILMEMBER BATES: -- maximum size there.
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 1            COUNCILMEMBER ALEXANDER: I believe I asked


 2  a question previously and I believe you guys were
 3  going to get back to me, because it says something in
 4  here about the concrete piers, and I asked about the
 5  preformed deck footings that you can use to build your
 6  deck upon and I believe you were going to check with
 7  the building inspector on that.
 8            MR. HAEBERLIN: Well, my understanding from
 9  Mr. Calcaterra is that those are used now within the
10  context of being -- I hate to use the word "mounted,"
11  but encased in the concrete footing.  In other words,
12  just using those alone does not provide adequate
13  anchoring to the ground.  So if you just put these
14  little concrete piers and build something on top of
15  it, it can still lift up.
16            A lot of times, what people will do is
17  anchor these into a concrete foundation or a form that
18  they're doing, and he said those are generally accep-
19  table.  Of course, he's going to review each person's
20  plan relative to their topography on their site.
21            COUNCILMEMBER BATES: And this is going to


22  be a semantics question.  I'm on 7 of 12, number 3.
23  And it's going to be the second sentence, that begins
24  with "No dwelling unit with a single-family attached
25  residential district . . . shall be permitted to
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 1  have," is that an "its?"
 2            MR. HAEBERLIN: "Its."  "Its own accessory
 3  structure."
 4            COUNCILMEMBER BATES: Okay.  Thank you.


 5            MR. HAEBERLIN: I think we've addressed the
 6  concerns.  And again, this is a living document.  As
 7  we work with this, we may find little areas that we
 8  need to tweak.  But for the most part, we've done and
 9  made a substantial move from what we had before,
10  which, you know, we're really much more detailed than
11  we ever were in terms of accessory.  The prior code
12  left a lot of decisionmaking in the hands of the
13  person who was supposed to interpret the code.
14            COUNCILMEMBER ALEXANDER: And you did say


15  that there were things in place to allow a
16  construction trailer on the property as --
17            MR. HAEBERLIN: Yes, ma'am.
18            COUNCILMEMBER ALEXANDER: -- something is


19  being developed.  Okay.
20            MR. HAEBERLIN: I did put on page 9, 9 of 12
21  under number 9, "See also Section 606 regarding
22  buildings on approved construction sites."  So we have
23  another section of the Code that addresses construc-
24  tion trailers.
25            On the discussion of dumpsters, because I
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 1  know someone will ask this, basically what I did was I
 2  resolved it to dumpsters would be in rear and side
 3  yards.  I basically took out the potential for a front
 4  yard and will address dumpsters further when we get
 5  through a rewrite of the dumpster ordinance.  So
 6  basically I didn't even make it a consideration in the
 7  front yard.
 8            I do think in the future there might be some
 9  problems, but of course these sites will be encumbered
10  by topography and other features that would allow the
11  Council to consider variances.
12            COUNCILMEMBER BATES: But it did reference


13  the dumpster ordinance, and we can address the front
14  issue in that dumpster ordinance, then; correct?
15            ATTORNEY WEED: Yes.
16            MR. HAEBERLIN: Uh-huh.
17            ATTORNEY WEED: And one of the traditional
18  basic reasons to actually grant the variance -- And
19  some cities don't do variances very well.  They think
20  that's just an excuse to rewrite code for one person.
21  But one of the traditional reasons to do variances
22  would be literal topographical or, you know, geo-
23  logical hardship not created by the owner of the
24  property.
25            MR. HAEBERLIN: Correct.
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 1            And we did say in here as well, we've not
 2  made an attempt to classify every type of accessory
 3  structure that could ever exist.  I mean we just can't
 4  do that.  And so we put a clause in there basically to
 5  say that, and I think it's important that that is in
 6  there.
 7            We did address greenhouses as well and put
 8  requirements on there:  living plant material, you
 9  know, legal flora and edible crop material.  So I mean
10  there's a lot, again, you can do in R-1 as well.
11            COUNCILMEMBER FLEMING: Thank you.
12            COUNCILMEMBER BATES: I did like the legal,


13  legal flora.  That was a nice touch.
14            And again, thank you guys for --
15            COUNCILMEMBER FLEMING: Yes.
16            COUNCILMEMBER BATES: -- coalescing our
17  thoughts and questions and concerns.
18            COUNCILMEMBER FLEMING: It was very easy to


19  read.
20            ATTORNEY WEED: You're welcome.
21            MR. HAEBERLIN: Are there any other
22  questions on 601?
23                           - - -
24                       (No response)
25                           - - -


Page 101 - Page 104 (26) American Court Reporting Company, Inc. Min-U-Script®







 


City of Doraville   
State of Georgia


City Council Special Meeting w/ Public Hearing
September 28, 2009


Page 105


 1            MR. HAEBERLIN: Okay.  And then we'll need
 2  to have our public hearing session.
 3            The Mayor is opening the public hearing.
 4  Those who would like to speak in favor of the
 5  petition, please raise your hand.
 6            You'd like to speak in favor, sir?
 7            MR. FRANK: I have a question.  I have a
 8  question.
 9            MR. HAEBERLIN: Well --
10            MR. FRANK: What does that -- when does that
11  happen?
12            MR. HAEBERLIN: Well, it's really not a
13  question part of the -- unless the Council wants to
14  entertain a question.
15            ATTORNEY WEED: I would advise you to let
16  the gentleman ask his question --
17            MAYOR JENKINS: Okay.
18            ATTORNEY WEED: -- whether, you know --
19            MAYOR JENKINS: Come on up to the micro-
20  phone.
21            ATTORNEY WEED: -- technically you'll have
22  to allow staff to answer it perhaps, but we'll see
23  what his question is.
24            MR. FRANK: I just have one quick question.
25            MAYOR JENKINS: Come on up.
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 1            ATTORNEY WEED: Sir, come to the podium,
 2  please.
 3            MR. HAEBERLIN: And please state your name
 4  and legal residence for the court reporter as well.
 5            MR. FRANK: It's Joe Frank.
 6            I just had a question.  If you have an
 7  existing property, an existing building, is this for
 8  residential only or does it also involve commercial?
 9            MR. HAEBERLIN: Also involves commercial.
10            MR. FRANK: Okay.  If you have an existing
11  property with an existing building and there is no
12  space to put a dumpster on the back of the building
13  like some of the buildings are that have already been
14  built for a number of years in the city, so how do you
15  address the dumpster issue?
16            MR. HAEBERLIN: Mayor and Council, may I
17  answer?
18            We're going to be doing a dumpster ordinance
19  as well.  We're going to be looking at revising the
20  dumpster ordinance.
21            COUNCILMEMBER BATES: Mr. Frank, this
22  ordinance does not address dumpsters at all, so
23  nothing has changed.
24            MR. FRANK: Oh, it does not.  Okay.  I'm
25  sorry.  I just heard a conversation about a dumpster.
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 1            COUNCILMEMBER BATES: Certainly understand.


 2            MR. FRANK: Thank you.
 3            COUNCILMEMBER FLEMING: That'll be taken at


 4  a later date.
 5            MR. FRANK: Thank you very much.
 6            MR. HAEBERLIN: Was there anyone else who
 7  would like to speak for the ordinance change?
 8            Stuart?  No?  Are you against or for?
 9            MR. ANDERSON: I'm another question.  Sorry.
10            MR. HAEBERLIN: Come forward to the micro-
11  phone and please state your name and legal residence.
12            MR. ANDERSON: Stuart Anderson, 2595
13  Barrylynn Drive, Doraville.
14            I'm wondering if the sentence -- I probably
15  have an old version -- if the sentence about structure
16  shall be used for agricultural purposes was taken out.
17  I believe that it stated that we couldn't use
18  accessory structures for agricultural purposes.  Has
19  that been addressed or taken out?
20            MR. HAEBERLIN: We addressed that within the
21  context of the greenhouses with legal flora and edible
22  crops.
23            MR. ANDERSON: So they're okay.
24            MR. HAEBERLIN: In greenhouses, yes, sir.
25            MR. ANDERSON: All right.  And were flag
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 1  poles ever discussed, the height of flag poles?
 2            ATTORNEY WEED: Yes.
 3            MR. ANDERSON: Did we finish that?
 4            ATTORNEY WEED: 15 feet.
 5            MR. HAEBERLIN: 15 feet in residential.
 6            MR. ANDERSON: Thank you.
 7            ATTORNEY WEED: We were feeling very
 8  patriotic at that moment.
 9            COUNCILMEMBER FLEMING: And you can put


10  those in the front, side or the rear.
11            MR. HAEBERLIN: Yes.
12            Was there anybody else who would like to
13  speak in favor?
14                           - - -
15                       (No response)
16                           - - -
17            MR. HAEBERLIN: Could everybody raise their
18  hand that would like to speak against this ordinance?
19  Anybody against?
20                           - - -
21                       (No response)
22                           - - -
23            MR. HAEBERLIN: Seeing none, Mayor, I return
24  it to you, the Council.
25            MAYOR JENKINS: Bring it back up to the
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 1  table.
 2            Scott, you got any more?
 3            MR. HAEBERLIN: No, sir.
 4            MAYOR JENKINS: Okay.  Entertain a motion or
 5  whatever.
 6            COUNCILMEMBER FLEMING: I'd like to make a


 7  motion to adopt Section 601, Accessory Uses, with the
 8  additions or amendments that we considered this
 9  evening.
10            COUNCILMEMBER BATES: Second.
11            MAYOR JENKINS: Anymore discussion?
12                           - - -
13                       (No response)
14                           - - -
15            MAYOR JENKINS: Call the roll, please.
16            ASSISTANT CLERK BRYANT: Councilmember


17  Alexander?
18            COUNCILMEMBER ALEXANDER: Yes.
19            ASSISTANT CLERK BRYANT: Councilmember


20  Bates?
21            COUNCILMEMBER BATES: Yes.
22            ASSISTANT CLERK BRYANT: Councilmember


23  Fleming?
24            COUNCILMEMBER FLEMING: Yes.
25            ASSISTANT CLERK BRYANT: Councilmember
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 1  Pittman?
 2            COUNCILMEMBER PITTMAN: Yes.
 3            ASSISTANT CLERK BRYANT: Councilmember


 4  Roche?
 5            COUNCILMEMBER ROCHE: Yes.
 6            ASSISTANT CLERK BRYANT: Councilmember


 7  Spangler?
 8            COUNCILMEMBER SPANGLER: Yes.
 9            MR. HAEBERLIN: Okay.  The next item we have
10  is Section 1501, Conditional Use Criteria, and, again,
11  this was recessed from 9/14/09.  We have not conducted
12  a public hearing, and actually it's been on several
13  agendas.  I don't think we've actually discussed the
14  context of this in any real detail.
15            The reason why this ordinance was drafted is
16  that there were several members of Council who felt
17  that there was not enough guiding principles both for
18  themselves and for the staff, which is myself and
19  Mr. Weed as well, to review applications for
20  conditional use.
21            There may be a general understanding in the
22  public that conditional use is bad.  No.  They're
23  neutral.  Conditional uses are neither good nor bad
24  but they'll evaluate specifically a specific site.  So
25  every site is somewhat different, and there could be
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 1  an opportunity for one item to work well on one site
 2  and not work well on another, and that's one of the
 3  reasons why conditional uses are within the Code.
 4            As we discussed previously, this is going to
 5  require conditional uses to come back to the Council.
 6  So when they're approved, they would come back for
 7  consideration of whether there is going to be a
 8  hearing for the Council to terminate or to continue
 9  the conditional use.
10            This item went before the Planning
11  Commission and the Planning Commission's recommen-
12  dation was that of denial.  They shared the same
13  concerns with me that the staffing level is not
14  adequate to handle this and that we should think in
15  terms of maybe not just doing a year review but having
16  a strata -- you know, one, three, five, something like
17  that -- that Council could elect for renewals and so
18  therefore we would not constantly be in this cycle of
19  looking at conditional uses and renewing them.
20            So those were the discussion items at the
21  Planning Commission level.
22            COUNCILMEMBER BATES: Could you set an
23  arbitrary date of all conditional uses will be
24  reviewed July?
25            ATTORNEY WEED: Yes.
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 1            COUNCILMEMBER BATES: And if you just got


 2  approved in June, you'd be up for review in July, and
 3  if you got approved the previous July, you'd be up for
 4  review in July?
 5            ATTORNEY WEED: Yes, that's legal.
 6            COUNCILMEMBER FLEMING: But I think the


 7  Planning Commission and possibly even ours would be if
 8  we set it for a 12-month period.
 9            If we set it for one to five years, then
10  when we permit the conditional use, we can make that
11  determination at the time dependent upon the
12  conditional use.
13            COUNCILMEMBER BATES: Understood.  My only


14  concern with this 12-month ruling is that you'll be
15  reviewing potentially conditional uses every month,
16  and that's going to create a backlog potentially if we
17  start granting them, of having a year conditional use
18  review or a two-year, whichever the time cycle is, you
19  know, every month; whereas if we said arbitrarily
20  July, then we know that come every July, we're going
21  to have -- you know, all seven or all 30 if we go this
22  route are up for review that month versus one this
23  month and two next month and nothing in November but
24  seven in January.
25            MR. HAEBERLIN: And remember it'll be
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 1  cumulative.  Right now, let's say we have very few
 2  conditional uses.  Well, three years from now, we
 3  might have a whole lot of conditional uses.  So the
 4  cumulative effect over time is my biggest concern.
 5            COUNCILMEMBER ROCHE: Is there anything in


 6  our current ordinance that would prevent us from
 7  saying we will grant you a conditional use and you
 8  have to come back in two years or five years or seven
 9  years if it was a --
10            ATTORNEY WEED: Nothing that prevents it.
11            COUNCILMEMBER ROCHE: -- conditional use


12  that we were concerned about?
13            ATTORNEY WEED: There's nothing that allows
14  it either but there's nothing that prevents it.
15            COUNCILMEMBER ROCHE: Well, I guess that's


16  my question is if we had something that we were
17  concerned about and said, fine, we'll give you a
18  conditional use but in this case you have to come back
19  in two years.
20            ATTORNEY WEED: Yeah.  The judgment calls
21  make me queasy, as a lawyer.
22            Arguably, you could do that, but what you
23  have to do is you have to establish what the criteria
24  are going to be -- the objective, reasonable, fully-
25  articulable criteria that everyone can follow, to make
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 1  that determination about what would trigger it coming
 2  before you:  what bad act or what thing, you know,
 3  would mandate the review.
 4            So could you do it?  Is it possible?  Yes.
 5  But then you'd have to have me draft language that
 6  provided what the standards were that you would apply
 7  to whatever fact presented itself, to determine
 8  whether you wanted it called to hearing, and that
 9  makes me a little nervous.
10            COUNCILMEMBER ALEXANDER: So if someone came


11  up in review in front of us and then we denied, how
12  would you stop them from doing their business?
13            ATTORNEY WEED: I don't think I understand
14  the question.
15            If someone was granted a conditional-use
16  permit --
17            COUNCILMEMBER ALEXANDER: Correct.
18            ATTORNEY WEED: -- they acted under it for a
19  year, let's say, and then they came before you for an
20  automatic hearing and you denied them, you send the
21  police out there and chain the door.  You, you know --
22            MR. HAEBERLIN: Write a citation.
23            ATTORNEY WEED: You write citations every
24  day that they're in existence up to a thousand dollars
25  a day for a fine.
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 1            COUNCILMEMBER ALEXANDER: And you would have


 2  to have criteria of why they were okay this year and
 3  not okay the following year.
 4            ATTORNEY WEED: Right.  And the criteria
 5  that you would apply would be the standards that are
 6  already in the Code.
 7            COUNCILMEMBER ALEXANDER: That you used to


 8  grant them the permit.
 9            ATTORNEY WEED: Correct.
10            So bear in mind there's always the standards
11  and the facts.  What you do is you apply the standards
12  to the facts.  We are assuming that some event would
13  have occurred in that year time frame.
14            We'll take a massage parlor.  We found out
15  that during the year time frame that you granted them
16  a conditional use that there was solicitation of
17  prostitution.  That's plenty of reason to, you know,
18  not renew their conditional use permit that year when
19  they come up for review.
20            COUNCILMEMBER ROCHE: Well, wouldn't there


21  be other ways of shutting it down?
22            ATTORNEY WEED: There would be both.
23            COUNCILMEMBER ROCHE: Right; other than --


24            ATTORNEY WEED: And I would recommend you do


25  both.
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 1            COUNCILMEMBER ROCHE: -- the zoning ordi-


 2  nance.
 3            ATTORNEY WEED: Yes.
 4            MR. HAEBERLIN: Police Department, yeah,
 5  regulatory codes.
 6            ATTORNEY WEED: Yeah.  There would be the
 7  regulatory aspect of it but there would be the zoning
 8  ordinance, too, and I would do both.
 9            MR. HAEBERLIN: But really there's a lot of
10  conditional uses that won't have any regulatory code
11  attached to them.
12            ATTORNEY WEED: And I'll give you another
13  example.  What if it were one employee at that
14  business, and of course the manager's always going to
15  say, "I didn't know anything about it.  I disavow the
16  employee," you know, that still could be evidence on
17  the zoning front to not renew the conditional use
18  permit.  It's perfectly legitimate.
19            COUNCILMEMBER ROCHE: I mean I like the part


20  about the standards and the criteria and all that but
21  I'm kind of -- I guess I could argue both sides of
22  this one.  I'm not sure.
23            MR. HAEBERLIN: In previous jurisdictions --
24  and of course we have different legal counsel and they
25  have slightly different opinions -- conditional uses
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 1  might have been granted for a certain time frame.
 2            There may have been conditions on the
 3  conditional use; for example, I don't know, install
 4  one pedestrian bench or something.  We always had
 5  problems with those folks following through with that.
 6  This would give you an opportunity.  "That was a
 7  stipulation you put forth, and it's been a year and
 8  you've not installed your bench.  You know, what is
 9  the situation?  We're thinking about revoking your
10  conditional use because of that."
11            I mean I know that's an arbitrary discus-
12  sion but I wanted to use that as an example, and, to
13  me, that's the type thing you'll be looking at.
14            ATTORNEY WEED: And I've represented juris-
15  dictions that do it both ways.
16            MR. HAEBERLIN: Correct.
17            ATTORNEY WEED: City of Hapeville for years
18  had a one-year -- had an annual renewal cycle where
19  the council had to literally hear and renew every
20  conditional use.  Now they pretty much rubber stamp
21  them at the recommendation of the planner, but, you
22  know, if there was something strange that occurred,
23  I'm sure the planner would have said, "In this case,
24  something odd has occurred.  You might want to think
25  about this."
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 1            And there are other jurisdictions that don't
 2  renew them at all.  And eventually Hapeville decided
 3  that they got tired of doing that, and, by gosh, once
 4  you got your conditional use, it was part and parcel
 5  of your zoning, and until something completely off the
 6  wall happened, that was it.  You never had to worry
 7  about that again, never had to come before council
 8  again.  That's legal too.
 9            COUNCILMEMBER ROCHE: I guess if there was


10  some sort of a public nuisance or whatever, I would
11  just assume that we would handle that through a
12  regular ordinance because we can always do that.
13            ATTORNEY WEED: Yes.
14            But I would say this.  I'm going to go back
15  to my massage parlor ordinance.  I mean I'm not
16  advocating either way, because either thing is legal
17  and we'll write it however you want.
18            But in the massage parlor example again,
19  once again let's say that you were granted your
20  conditional use.  One employee gets arrested or
21  convicted of solicitation of prostitution or some
22  sexual, you know, offense.  We can react to that in a
23  number of ways.  We can react to it criminally in that
24  one employee can be prosecuted.  However, criminally,
25  the owner of the operation, the manager, cannot be
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 1  held vicariously liable for the acts of their employee
 2  -- okay? -- unless that owner said go do that, and
 3  they're never going to admit that.
 4            So there you have that one employee being
 5  punished, rightly so, but that business just keeps on
 6  going.  And that's why I'm saying to you that you
 7  might want to have another option to deal with the
 8  ramifications of that situation.  You may determine
 9  that, you know, it was a once-in-a-lifetime thing and
10  you believe the manager or the owner that it'll never
11  happen again or you may determine that this is how
12  they do their business and they're going to stop doing
13  it in Doraville.
14            COUNCILMEMBER ALEXANDER: I know you're


15  talking about a massage industry thing but yet we
16  punish the persons that hold possession of the alcohol
17  license if their server breaks the law.  So why would
18  the same --
19            ATTORNEY WEED: You don't punish them
20  criminally.  You punish them civilly.  Because the
21  case law is very clear that you can't punish the owner
22  or manager of an operation that serves alcoholic
23  beverages for the offenses of their employee because
24  there's no vicarious liability under criminal law.
25            There's lots of vicarious liability that you


Page 120


 1  can have under civil law, which means that while you
 2  can't convict the manager for the crimes of the
 3  employee, you can certainly shut the whole business
 4  down because of that.
 5            COUNCILMEMBER ROCHE: What about their
 6  business licenses?  Can we deny a business license?
 7            ATTORNEY WEED: No, sir.  A business license
 8  is just a tax.  It's just a tax.
 9            COUNCILMEMBER ROCHE: Okay.
10            ATTORNEY WEED: Whenever you think "business


11  license," think "tax" and leave it at that.
12            A regulatory license, however, you could
13  deny that.
14            MR. HAEBERLIN: And certainly there is ample
15  room, and Mr. Weed will agree.  In your regulatory
16  codes, there's ample room for improvement.  Some of
17  them are very good and there's some that need a little
18  work.
19            COUNCILMEMBER FLEMING: So we're back to the


20  one year.
21            MR. HAEBERLIN: Well, I think one thing
22  that'll help is you have certain CUPs already in the
23  ordinance that are limited and are not allowed to have
24  one year.  So I think that you could say on those
25  items -- and Mr. Weed may chime in -- on page 4 of 10,
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 1  a CUP is granted on a twelve-month basis from the date
 2  of approval unless stipulated elsewhere in the
 3  ordinance or zoning ordinance, something like that.
 4            ATTORNEY WEED: Sure.
 5            MR. HAEBERLIN: So that'll move some of
 6  those things off your plate a little bit.  Okay?
 7  Because like rodeos, I think we have about 30 -- I
 8  can't remember the day time; maybe it's 14 days or
 9  something -- rodeos and carnivals, something like
10  that.  So there are some things that do not go for a
11  year, anyways.  So those kind of remove that as a
12  consideration.
13            ATTORNEY WEED: And please also bear in
14  mind, I mean our position on conditional use permits
15  -- and I think this is our position -- is that they
16  are an exception to the rule.  They should only be
17  granted very, very rarely.  You know, either -- once
18  again, it either is a permitted use or it's
19  nonpermitted.  Conditional uses, you know, that should
20  be -- that shouldn't be that common.  So hopefully,
21  you're not going to have them racked, packed and
22  stacked for you.  If you grant a lot of them, you
23  will.
24            COUNCILMEMBER BATES: Anybody know how many


25  we have right now?
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 1            MR. HAEBERLIN: Not that many.  Not that
 2  many.  Thinking just off the top of my head, four or
 3  five.  It's not that many.
 4            COUNCILMEMBER FLEMING: But there again, I'm


 5  getting away from the time element here, this is --
 6  Mr. Weed, correct me if I'm wrong, but we have not
 7  addressed permitting the applicant.  We are giving the
 8  conditional use to the address, still.
 9            ATTORNEY WEED: Yes, because conditional
10  uses are zoning and zoning always goes with the land,
11  not the individual.
12            COUNCILMEMBER FLEMING: There is no away


13  around that.
14            ATTORNEY WEED: Not in my opinion, no,
15  ma'am.  I mean it's -- I think the Zoning Procedures
16  Act is pretty clear that a conditional use would be a
17  zoning decision under the zoning code, and if it's a
18  zoning decision, it's zoning.
19            COUNCILMEMBER ROCHE: And I guess if it was


20  the other way, if I lived in one house and I got a
21  conditional use permit, I could move three doors down
22  and still have that conditional use permit if it was
23  based on the occupant or the owner.
24            COUNCILMEMBER FLEMING: Is that correct,
25  Mr. Weed?
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 1            ATTORNEY WEED: Yes, ma'am, and I'm just
 2  going to --
 3            COUNCILMEMBER ROCHE: I'm just saying that's


 4  why it's not that way.
 5            ATTORNEY WEED: Right.
 6            *36-66-3, subsection (4), subsection (E),
 7  the grant of a permit relating to a special use of
 8  property constitutes a quote/unquote zoning decision.
 9  And a zoning decision includes any final legislative
10  action by a government that results in any of the
11  things listed including the grant of a permit relating
12  to special use of property.
13            I think it's just flat out defined as
14  zoning.
15            COUNCILMEMBER FLEMING: Well, can we limit


16  it to the suite address, then?  Because again, I'm
17  going to repeat what I said before, I don't want to
18  see Plaza One -- if we give a conditional use to
19  anyone that goes into Plaza One, that whole building
20  there hypothetically could become all of the same
21  conditional use.
22            ATTORNEY WEED: And you're right.  That is a
23  perfectly legitimate concern.  Unfortunately, I think
24  the courts of Georgia made a very bad decision based
25  upon that one set of facts that they had with regard
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 1  to the great expansion, the alleged expansion of a
 2  junk yard where they were using only one part of it
 3  for a certain use; however, the court said if they
 4  allowed it for -- if the council allowed it for one
 5  part for a certain use, they could do it throughout.
 6  I think that's just the case law.  I don't like it.  I
 7  don't think it's good case law, but I think that's
 8  what we're bound by.  And so if you grant one for one
 9  suite, then, you know, that part of the zoning, it can
10  be replicated throughout the entire land mass.
11            COUNCILMEMBER BATES: But does that make the


12  conditional use null for the rest of that --
13            ATTORNEY WEED: No.  I think --
14            COUNCILMEMBER BATES: -- property?
15            ATTORNEY WEED: -- people still have to come
16  and apply for it.  And if you've got clearly articu-
17  lable objective reasons to say no, you can say no.
18  And one of those clearly articulable objective reasons
19  might be -- and I hate to keep going back to massage
20  parlors but that's what you're going to see more of
21  than anything else as far as conditional uses, in my
22  opinion.  I think Scott can say no, but I think --
23            MR. HAEBERLIN: Churches.  Churches.
24            ATTORNEY WEED: Yeah, okay.
25            All right.  Both places are places where you
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 1  can relieve sin.
 2            In either case, you deal with the situation
 3  where you've got a conditional use and you get to
 4  determine based upon, you know, for example, market
 5  saturation or lack of parking or there's no buffering,
 6  there's no sprinkler system.  Those are objective
 7  criteria that you can reach on an individual basis.
 8            But going back to Councilman Fleming's
 9  question, would it be possible that after you've
10  granted a conditional use in a suite, that it can go
11  anywhere on the property?  The answer to that question
12  is yes.  It doesn't mean that you can't deny it for
13  some other correct reason.
14            COUNCILMEMBER FLEMING: Though we didn't put


15  market saturation in here, I was trying to get to that
16  based on population.  Originally when I first brought
17  all this up, I was trying --
18            ATTORNEY WEED: I remember.
19            COUNCILMEMBER FLEMING: -- to get to popu-


20  lation:  based on our population, X-number should only
21  be allowed for conditional uses.
22            ATTORNEY WEED: And it's still my opinion
23  that the best place for that will be in the massage
24  code when we make the amendments to that -- that way,
25  it'll never get as far as a zoning issue -- because
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 1  that's so much easier to regulate.
 2            Massage uses are plainly allowed to be
 3  regulated more intensely than most uses, much like
 4  alcohol beverage sales locations.  And that way, if
 5  you regulate it up front, then you never get to the
 6  zoning question, and I still think that's the best way
 7  of handling it.
 8            MR. HAEBERLIN: Same way with pawn shops.  I
 9  mean those are common things.
10            COUNCILMEMBER ROCHE: And labor, day labor?


11            ATTORNEY WEED: Labor pools, yeah, exactly.
12            COUNCILMEMBER ALEXANDER: So we could apply


13  the rules that we set forth regarding the labor pools
14  based on demographics and population size to pawn
15  shops and to massage?
16            ATTORNEY WEED: Yes, in my opinion.
17            COUNCILMEMBER BATES: Tattoo?
18            ATTORNEY WEED: Yes.  If it's in the laundry
19  list of uses that can be regulated in Title 48.  I
20  think it's 48-13-30.  I'm pretty sure that's correct
21  off the top of my head.  If it's in that laundry list
22  of uses you could regulate, regulate away.
23            MR. HAEBERLIN: And the same thing with
24  regulatory fees, regulatory fees that would be
25  separate and discrete from processing this appli-
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 1  cation.  So there are a lot of things that can be
 2  addressed in regulatory codes.
 3            COUNCILMEMBER ROCHE: Okay.  So right now


 4  you're saying we only have about five or six or four
 5  or five current --
 6            MR. HAEBERLIN: Not many.
 7            COUNCILMEMBER ROCHE: -- conditional uses?


 8            MR. HAEBERLIN: It's not many.
 9            COUNCILMEMBER ROCHE: And it almost seems


10  like we spend more time on this than we'd spend on
11  conditional uses.  I guess I'm just --
12            You know, where are we at with this?  As
13  written, if we grant a conditional use, then we have
14  to come back every 12 months.
15            ATTORNEY WEED: Correct; from their anniver-
16  sary date of --
17            COUNCILMEMBER ROCHE: From their anniver-


18  sary.
19            The people that have conditional uses now,
20  that doesn't apply to them.
21            ATTORNEY WEED: I would lean towards not.  I
22  would say that if they had a legal nonconf- -- well,
23  it goes back to if they had a legal nonconforming use.
24  If there was --
25            COUNCILMEMBER ROCHE: Right.
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 1            ATTORNEY WEED: -- a legal nonconforming
 2  use, they don't -- it doesn't apply to them.
 3            COUNCILMEMBER ROCHE: I'm just making sure


 4  we lay out the facts so we get it.
 5            COUNCILMEMBER FLEMING: So each year, they


 6  pay the conditional use fee?
 7            MR. HAEBERLIN: Huh-uh.  They would only pay
 8  the conditional use fee at the time they made the
 9  original application.  So you would bear the cost of
10  all the subsequent hearings -- you, the Council.
11            COUNCILMEMBER BATES: Who'd be responsible


12  for notifying the businesses?  Is that a function of
13  you? Ms. Biggers? the Clerk?
14            MR. HAEBERLIN: I guess it would be me,
15  yeah.
16            ATTORNEY WEED: You mean to remind them that


17  their one-year anniversary is coming due?
18            COUNCILMEMBER BATES: And that they've got a


19  hearing coming up on X-date.
20            ATTORNEY WEED: Well, purely technically, I
21  mean after you've been granted your zoning, you know,
22  it's always the individual's responsibility to --
23            Ignorance of the law is no excuse.
24            COUNCILMEMBER BATES: But --
25            ATTORNEY WEED: Supposedly you're supposed
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 1  to keep up with that type of thing and make sure that
 2  there's nothing you've got to do.
 3            COUNCILMEMBER BATES: But there would be a


 4  requirement for us to have to notify Council of that.
 5            ATTORNEY WEED: And there would be a hearing


 6  under the ZPA, so all the ZPA rules for advertising
 7  would be followed.
 8            COUNCILMEMBER BATES: So we'd have to put a


 9  sign up, we'd have to print it in the paper.
10            ATTORNEY WEED: No, you wouldn't have to put
11  a sign up because that's an exemption because you the
12  government would be bringing forth the matter as
13  opposed to the individual, but you would have to post
14  an ad and put it on the door and the usual notices.
15            COUNCILMEMBER BATES: And what would happen


16  if we forgot to do a 12-month review?
17            ATTORNEY WEED: Then if something bad came
18  up in month 13, you know, you might be out of luck.
19            COUNCILMEMBER BATES: You'd have to wait


20  another 11 months?
21            ATTORNEY WEED: I mean, you know, their
22  lawyer would certainly argue, well, you know --
23            I mean I would still think you could bring
24  it up under the terms of you could deal with the bad
25  act via the other regulatory ordinance, you know, we
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 1  talked about tonight that Councilman Roche, for
 2  example, has pointed out.
 3            But as far as doing a zoning matter, you may
 4  have missed your window of opportunity.
 5            COUNCILMEMBER BATES: I'm just not excited


 6  about having continual monthly reviews.
 7            I think if we go this route, let's set a
 8  month and that all conditional uses are up for review
 9  in the month of November and that's just everybody
10  comes back in November.
11            COUNCILMEMBER FLEMING: Well, don't they


12  have to renew their occupancy permit in January?
13            MR. HAEBERLIN: It expires December 31st of
14  that year.
15            COUNCILMEMBER FLEMING: So do we get more in


16  December, renewing in December or January?
17            ASSISTANT CLERK BRYANT: They have until


18  March 31st without any penalty but you can't really
19  force them to come in December.
20            ATTORNEY WEED: A better example might be an


21  alcohol beverage regulation.  Those are usually done
22  on an annual basis.  You know, you can do them on a
23  calendar year basis, that they have to renew by -- you
24  know.
25            Usually most of the ordinances I've seen,
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 1  you've got to renew by November the 15th.  If you
 2  don't renew by that date, then --
 3            COUNCILMEMBER BATES: But this isn't an
 4  applicant-initiated review.  This is a government-
 5  initiated review.
 6            ATTORNEY WEED: Yes.  That's what I'm
 7  saying.  You can set the date at whatever you want it
 8  to be.
 9            COUNCILMEMBER BATES: But if I'm following


10  Ms. Fleming's question, if we're going to do a review
11  of an applicant, we should probably do it before
12  they're paying their occupation tax versus, you know,
13  two months after they've paid their occupation tax and
14  then they get denied.
15            ATTORNEY WEED: I think that's very nice of
16  you.  You're not required to do that, but that's very
17  considerate of the Council.
18            COUNCILMEMBER BATES: And correct me if I'm


19  wrong, Ms. Fleming.
20            COUNCILMEMBER FLEMING: No.  That's where I


21  was going.
22            ATTORNEY WEED: Because your occupation tax
23  gives you no rights whatsoever.
24            COUNCILMEMBER BATES: I understand that.
25            ATTORNEY WEED: But if you -- you know,
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 1  that's a very considerate thing for the Council to do.
 2            COUNCILMEMBER BATES: I mean if we're going


 3  to be mean, we might as well be mean -- mean and
 4  conscientious than just mean.
 5            COUNCILMEMBER ALEXANDER: So Mr. Haeberlin,


 6  how are you going to keep up with these conditional
 7  uses, I mean?  Are you going to start building a
 8  database or --
 9            COUNCILMEMBER BATES: Can they be coded in


10  the occupation tax?  I mean is there a way to code
11  them in the software that we've got?
12            ASSISTANT CLERK BRYANT: We could ask in our


13  Intergov to see if they can add something else to our
14  business license, but that means that Scott needs to
15  have access to it because right now he doesn't have
16  access to our software.
17            COUNCILMEMBER BATES: I generally like the


18  application process and the standards.  I'm just not
19  sold on the renewal process.
20            COUNCILMEMBER ROCHE: Well, how about this?


21  I mean there's one sentence here.  It starts on page 4
22  of 10 and it says, "A CUP is granted on a twelve month
23  basis from the date of approval," and there is within
24  thirty days, et cetera, et cetera.
25            I mean I understand that we need -- we may
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 1  not be able to decide on that sentence or whether it's
 2  going to be whatever, but I think that the rest of the
 3  ordinance is valuable and I think it would help us a
 4  lot to pass that.
 5            And I was thinking maybe just for the moment
 6  go ahead and consider passing the ordinance, you know,
 7  without this section and then we can come back and
 8  decide that -- you know, put that on next time.  Would
 9  that be acceptable?  That way, we can at least deal
10  with what we agree on and get that done, and then the
11  part that's still contentious, we can still sort that
12  out.  But that way, we're not throwing out the baby
13  with the -- the whole thing just because of one thing
14  that we're not necessarily in agreement on.
15            How would you feel about that?
16            MR. HAEBERLIN: The 12 months -- legally
17  speaking, the 12 months could be 24 months, could be
18  36 months.  That's just your recommendation as to the
19  12 month.
20            ATTORNEY WEED: Sure, yes.
21            MR. HAEBERLIN: So you-all could change that
22  number anywhere you want.
23            ATTORNEY WEED: I got that from the Council.
24  Somebody said 12 months when we were talking about it.
25            MR. HAEBERLIN: I think, though, that --
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 1            ATTORNEY WEED: It could be whatever.
 2            MR. HAEBERLIN: So you know, that's just
 3  something for you to consider.
 4            COUNCILMEMBER ROCHE: Yeah.  My only point


 5  is that if this one part is the sticking point, the
 6  renewal part, but the rest of it's okay, maybe we
 7  could move on and pass the rest of it and deal with
 8  the sticking point at some point.
 9            MR. HAEBERLIN: And you know, you might have


10  these -- these conditional uses, a lot of them may
11  have expired, the business went out of business, they
12  abandon it.  There's all sorts of things that could
13  happen in this time frame.
14            COUNCILMEMBER ROCHE: I understand.
15            MR. HAEBERLIN: So you know, there's a
16  situation where don't assume that everything's going
17  to be there at that 12-month mark for us to review.
18  It may already have been gone.
19            COUNCILMEMBER ROCHE: Well, again, if
20  there's only a handful of these --
21            COUNCILMEMBER FLEMING: So you're suggesting


22  to delete that sentence about the 12-month period;
23  correct?
24            COUNCILMEMBER ROCHE: If that's going to be


25  a sticking point to get the rest of this passed.
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 1            I mean I'm okay with it, frankly, I mean if
 2  we don't have that many conditional use permits,
 3  anyway, if we have four or five a year.
 4            I realize it's a pain in the you-know-what
 5  to deal with them, but, you know, that's --
 6            MR. HAEBERLIN: I mean maybe you --
 7            COUNCILMEMBER ROCHE: -- just the nature of


 8  government.
 9            MR. HAEBERLIN: Maybe you want to make it
10  for 24 months.  It gives us a protracted time frame,
11  and hey, many of those CUPs again might have already
12  expired.  I mean the person lost interest in it, they
13  didn't make money, they didn't like Doraville as a
14  location or what have you.  So on that 24-month time
15  frame, I may find that these 12 CUPs, six of them are
16  already gone, for example.  So it may not be as
17  onerous as we think it is.
18            COUNCILMEMBER ROCHE: Well, when I go to a


19  dentist, they always make me address a little card and
20  they stick it in a thing and they stick it in the mail
21  six months later so I know to come clean my teeth, you
22  know.  It could be as simple as that.
23            MR. HAEBERLIN: Yeah.
24            COUNCILMEMBER ROCHE: You know, just have


25  them address a little card while they're there, you
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 1  know, with a tooth on it or something.
 2            COUNCILMEMBER SPANGLER: So is your recom-


 3  mendation, Mr. Haeberlin, to go to 24 months?
 4            MR. HAEBERLIN: I think it's something you
 5  should consider.  You know, I can see a lot of people
 6  feel that the 12 months is really, really useful.
 7  Okay?  But I think with Mr. Weed's proposals to
 8  address the regulatory codes, everything in the
 9  regulatory code can be certainly tightened up, and a
10  lot of those industries that you're concerned about
11  will be addressed otherwise.  And then in a 24-month
12  period, it's highly likely that many of these CUPs
13  will just go out of business, you know.  Probably
14  just one in four businesses that open in any community
15  survive more than 24 months.  Questionable, okay,
16  especially in this economy.  So we may not have a huge
17  amount of CUPs to renew.  They may be out of business.
18            So I think that's something you should
19  consider.  I do think you should say no matter what
20  that number is, a CUP is granted for whatever months
21  for basis from the day of approval unless specifically
22  described elsewhere in the zoning ordinance.  So,
23  then, all the things that are only granted for 14 days
24  are automatic -- 14 days, that's it -- like rodeos and
25  things of that nature.  I think that would be good
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 1  language.
 2            COUNCILMEMBER FLEMING: So addressing
 3  Mr. Bates's comment about having them come on a
 4  specific month, wouldn't it be best to do it in
 5  November, right, if they're starting their permitting
 6  in --
 7            COUNCILMEMBER BATES: Yeah, I mean it
 8  would --
 9            COUNCILMEMBER FLEMING: Because December


10  would be a rough month for all of us, but November?
11            COUNCILMEMBER BATES: They would know


12  whether or not they could get their occupation tax.
13            COUNCILMEMBER FLEMING: So instead of saying


14  within 30 days of the CUP anniversary, we'd say in
15  November.
16            MR. HAEBERLIN: Now, remember some CUPs will


17  not get an occupational tax.  Like the church was a
18  great example.  That's a CUP that doesn't get
19  occupational tax.  So really, whatever month your --
20            COUNCILMEMBER FLEMING: But dr they not get


21  an occupational permit --
22            MR. HAEBERLIN: They get --
23            COUNCILMEMBER FLEMING: -- to move into?


24            MR. HAEBERLIN: They get a certificate of
25  occupancy, yes, ma'am --
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 1            COUNCILMEMBER FLEMING: Right.
 2            MR. HAEBERLIN: -- but they don't really get
 3  an occupational tax license.
 4            So there are some things I want to make you
 5  aware based on what we did earlier tonight.  There are
 6  some things that are very unusual CUPs.  A church is
 7  one of them.
 8            COUNCILMEMBER SPANGLER: Well, if we're


 9  going to put a specific month like November, then
10  let's go for the 24 months.
11            COUNCILMEMBER BATES: If we did that -- and


12  I don't know that I'm in favor or against it, but if
13  we did that, then at a minimum a business would be
14  able to operate for 12 months before being reviewed.
15            So if they get a CUP in November of 2009 and
16  we just had our hearings, then the next one would
17  be -- Well, if we have hearings in November -- I'm
18  working myself through this so bear with me.
19            If it's a two-year review time, then they
20  would be operating for 23 months, right? because then
21  it would be November of 2011 when they were up for
22  review.
23            MR. HAEBERLIN: And they may not even be in
24  operation by then, certainly.
25            I think when you start strata-ing everything
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 1  into one month, you got to realize, then that creates
 2  a huge crash.  What if we have months when we have
 3  very little if no zoning activity when we could be
 4  reviewing conditional uses?
 5            COUNCILMEMBER BATES: But what if we have


 6  months where there's 14 items?
 7            MR. HAEBERLIN: That could always happen.
 8            COUNCILMEMBER BATES: And then if we don't


 9  review them in that month, then we've missed our
10  window?
11            MR. HAEBERLIN: Well, we have had some
12  problems with backlogs in agendas, but, you know, we
13  are addressing some monumental changes right now.
14            Do I feel sometime in the next three to five
15  years that we'll be completely through all development
16  and zoning regulations?  I certainly hope so.  And so
17  then our agendas would just be pure petitions; that's
18  it.
19            COUNCILMEMBER ROCHE: I would probably feel


20  most comfortable with what we have here, just 24
21  months from the anniversary.  That way, it smooths out
22  and we don't have a big --
23            In November, I'm thinking about
24  Thanksgiving, you know.  I'm not thinking about -- you
25  know.  And that would be the same with the staff,
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 1  because the holiday season starts and everything else.
 2            And if it doesn't work, then we can always
 3  come back and look at it again.
 4            MR. HAEBERLIN: And you could certainly
 5  always -- could they not schedule a hearing and then
 6  recess it to a date specific if they had to?
 7            ATTORNEY WEED: Uh-huh.
 8            MR. HAEBERLIN: If there was, I don't know,
 9  Thanksgiving, for example.
10            COUNCILMEMBER ROCHE: I mean I defer to
11  Councilwoman Fleming.  I believe she basically was the
12  -- pretty much the sponsor of this ordinance, you
13  know, and that's --
14            COUNCILMEMBER FLEMING: Within 30 days of


15  the anniversary date?  Is that what you're saying?
16            COUNCILMEMBER ROCHE: Sure.
17            COUNCILMEMBER FLEMING: Or suggesting?


18            COUNCILMEMBER ROCHE: As long as we had --


19            COUNCILMEMBER FLEMING: The 24 months.


20            COUNCILMEMBER ROCHE: -- right, 24 months.


21  But also we need the line in there about the --
22            COUNCILMEMBER FLEMING: Unless otherwise


23  noted in the ordinance.
24            COUNCILMEMBER ROCHE: Unless, right, for
25  rodeos and --
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 1            When was the last time we had a rodeo?
 2            MR. HAEBERLIN: We actually had gentlemen
 3  come in not even three weeks ago and get a conditional
 4  use application for that specific item, and I'm
 5  waiting to hear back from him.
 6            COUNCILMEMBER SPANGLER: So this will be our


 7  first.
 8            MR. HAEBERLIN: Well, my understanding from
 9  the Mayor, in the past, there have been some rodeos
10  and there had been some traffic concerns relative to
11  the location which was --
12            COUNCILMEMBER SPANGLER: I don't remember


13  any rodeos.  I remember --
14            COUNCILMEMBER ALEXANDER: Yes, there was.


15            COUNCILMEMBER FLEMING: Yeah.  Down at --


16            COUNCILMEMBER SPANGLER: -- the Carlyles


17  (ph) but not --
18            COUNCILMEMBER FLEMING: -- the end of New


19  Peachtree.  At the end of New Peachtree and Buford
20  Highway on the left-hand side, it says rodeo.  It used
21  to be the International Ballroom if you'll recall.
22            ASSISTANT CLERK BRYANT: Yeah.  That's the


23  name of their business now.
24            COUNCILMEMBER FLEMING: I'm sorry?
25            ASSISTANT CLERK BRYANT: That's the name of
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 1  their business now, something rodeo.
 2            COUNCILMEMBER FLEMING: Is that where they


 3  want to put it?
 4            ASSISTANT CLERK BRYANT: I think so.
 5            MR. HAEBERLIN: I think that was the
 6  inquiry, yes, ma'am.
 7            COUNCILMEMBER SPANGLER: Where?
 8            COUNCILMEMBER ALEXANDER: Mr. Weed?


 9            MR. HAEBERLIN: The old building products
10  place.
11            MAYOR JENKINS: Yeah, that's what --
12            COUNCILMEMBER ALEXANDER: Mr. Weed, on the


13  24-month review, what about concerns of encumbering a
14  future council?  Is that just irrelevant?
15            ATTORNEY WEED: Well, a future council
16  really isn't being --
17            Let's -- let's look at it like this.
18  Conditional uses are zoning.  You don't ordinarily
19  review every piece of property that has a zoning on it
20  every year.  You simply zone it, and until something
21  bad happens or until the applicant wants it changed or
22  until you the government want it changed for some
23  reason, you never revisit it again, literally.  It
24  never comes back up.
25            So I would say to you that I think what you
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 1  need to bear in mind is whatever time frame you set if
 2  you actually do want to have a review, then, you know,
 3  pick a time frame that's going to be meaningful so
 4  that you can actually deal with anything bad that
 5  comes up through that time frame.
 6            Do you understand where I'm going with that?
 7            COUNCILMEMBER ALEXANDER: Yeah, but I don't


 8  think you answered my question.
 9            ATTORNEY WEED: Okay.  Ask it again.
10            COUNCILMEMBER ALEXANDER: The 24-month time


11  frame, you're going to be -- there's a chance -- I
12  just see that as encumbering a future council because
13  we have elections.
14            ATTORNEY WEED: I don't think that's a real
15  issue, because bear in mind that the next council can
16  simply change the ordinance.  The individual land
17  owner will be vested to whatever degree they're vested
18  underneath the ordinance that existed at the time that
19  they got their zoning or got their conditional use.
20            COUNCILMEMBER ALEXANDER: And I guess that's


21  another concern I have.  These people are going to be
22  vested, and if we all of a sudden decide to deny them,
23  I mean they would -- I think that would create a
24  proclivity to sue us.
25            ATTORNEY WEED: Well, you can sue anybody
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 1  for anything, but the question would be, did you have
 2  -- based upon the standards set out in the ordinance,
 3  after you heard the facts and applied the standards,
 4  did you come to the conclusion that the standards were
 5  somehow violated?  And if you came to that conclusion,
 6  then you did everything by the book, and if the court
 7  throws it out, the court throws it out.  You did your
 8  job.  That's all you can do.
 9            MR. HAEBERLIN: You know, Mayor and Council,


10  we can always try it for 12 months and see how it
11  works.  We could leave it at 12 and we can see how it
12  works.  We can always amend -- we can amend this if we
13  don't think it works and we think it needs to be 24 or
14  36 or whatever, if you think it needs to be every six
15  months, every nine months.  You know, we can always --
16  we can always try it out as written and see what
17  success rate we get with it and we'll know for 12
18  months, so --
19            I think it is important that you have that
20  criterion, though.  I mean I feel better as staff
21  knowing there are more criterion for me to able to
22  address with you rather than simply saying, you know,
23  there's such minimal criteria.
24            COUNCILMEMBER BATES: That leads me to a


25  really good question.  Could you run hypotheticals for
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 1  us?  Take a couple of conditional uses in C-1 or C-2
 2  and apply these standards so we can see if there's
 3  actually criteria that would deny.
 4            ATTORNEY WEED: I think you could have
 5  legally, in my opinion -- this is a good example.
 6  One, though, you didn't make a decision so I'm not
 7  going to go into that.  But a hypothetical example of
 8  a massage parlor.
 9            Once again, what are the uses you're going
10  to get?  You're going to get conditional use permits
11  on primarily two things:  apparently, churches and
12  massage parlors.  And I don't -- off the top of my
13  head, I can't really think of what else, but it's very
14  limited.  So bearing that in mind, you've got a narrow
15  spectrum of things that you can actually -- you have
16  to talk about at all.  So it would probably be a
17  massage parlor or a church that's going to be before
18  you.
19            And then with regard to the four criteria
20  that you have right now, based upon the site plan, you
21  could have legally told the church that you weren't
22  going to accept the new evidence they provided only
23  tonight.  That would have been a perfectly legal,
24  valid thing to do.  You agreed to accept it, which was
25  also perfectly legal and valid.
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 1            For the failure to produce that evidence,
 2  you could have made a decision that the 23 parking
 3  spaces that they originally submitted and signed under
 4  oath under what was their package were not enough and
 5  you could have denied that use.  Perfectly legal.  I
 6  can defend that.  Clearly objective.  You had a reason
 7  to do it.  You could articulate the reason to do it,
 8  and parking is one of the criteria already in 1501, if
 9  you'd chosen to do that.  But you weighed the evidence
10  and you made a decision to approve, which was also
11  fine, and you accepted that piece of evidence in,
12  which was your call to make, which you did, so --
13            MR. HAEBERLIN: Same with buffering Mayor --
14  Murray.
15            ATTORNEY WEED: Yeah.  There was no buffer.
16            MR. HAEBERLIN: There was no buffer.
17            ATTORNEY WEED: There is a clear buffer
18  requirement or it clearly says that you must address
19  buffering, which you did.  And the evidence was before
20  you from Scott that there was no buffering between the
21  R-3 and the church.  You could have denied it based on
22  the fact there was no buffering.  Perfectly legal.  I
23  can defend that; I can win that case.
24            You know, what you can't do of course is you
25  can't -- you can't say no for no good reason.  But if
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 1  you've got a clearly articulable reason based upon the
 2  standards, that is all you have to do.  The courts
 3  don't expect you to be perfect.  They expect you to be
 4  honest.  They expect you to apply the standards in
 5  your code to the facts.
 6            Does that answer your question?
 7            So as far as hypotheticals, we've simply
 8  added more criteria.  Some of the criteria that I
 9  really like, I actually, from the original ordinance,
10  you'll notice I kept them in paragraphs 7 and 8.  Very
11  specifically, I left them in on page 7 of 10.  That's
12  why they're there, because those are great criteria.
13  They're objective, they're easy to understand, they're
14  right there in black and white.
15            MR. HAEBERLIN: Yeah.  And some of these,
16  like some of these locations will never be adjacent to
17  a neighborhood so there'll never be a consideration as
18  to the neighborhood reaction.  They might be
19  surrounded on all four sides by commercial.  So I mean
20  every site's going to be different.
21            ATTORNEY WEED: All I'll ever ask of you as
22  Council members is that you apply the standards to the
23  facts, and whatever conclusion you reach, I can
24  defend.
25            COUNCILMEMBER ROCHE: And the nice thing
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 1  about having the standards is that someone that may be
 2  contemplating applying for a conditional use has a
 3  pretty good idea --
 4            ATTORNEY WEED: Exactly.  And if you're --
 5            COUNCILMEMBER ROCHE: -- of what to expect.


 6            ATTORNEY WEED: If you're wise, you yourself
 7  or you hire a lawyer who's going to go down that list
 8  of criteria and say, "I do this, so I meet that.  I do
 9  this, so I meet that.  I do this, so I meet that."
10            COUNCILMEMBER ROCHE: Right.
11            I have no more questions at this point.
12            MAYOR JENKINS: Anybody have a motion or --
13            COUNCILMEMBER ROCHE: Well, we have to go


14  into a public --
15            COUNCILMEMBER FLEMING: We have to have a


16  public hearing.
17            MAYOR JENKINS: Public hearing, yes, but do
18  we need to change something before we --
19            MR. HAEBERLIN: If you guys are going to
20  address motions, it's the textual.  Not adopting the
21  item right now, but textual.  What would you like to
22  change if anything?
23            MAYOR JENKINS: If you need to change it.
24            COUNCILMEMBER ROCHE: Well, to get this out


25  of the way, I'll make a motion that we add to that
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 1  paragraph on page 4 of 10, from the date of, within 30
 2  days, whatever.  We need to add somewhere in there,
 3  wherever is appropriate, the part about if it --
 4            COUNCILMEMBER FLEMING: Unless otherwise


 5  noted.
 6            COUNCILMEMBER ROCHE: Unless otherwise noted


 7  in another ordinance.
 8            ATTORNEY WEED: I was going to put it,
 9  Councilman, that "A CUP is granted on" -- right now,
10  "a twelve month basis unless otherwise provided in
11  other ordinances."  Well, I'll put, "unless another
12  time period is provided in other ordinances," that's
13  better, "and then from the date of approval," period.
14            COUNCILMEMBER ROCHE: And I'll move that.


15  I'll make that motion to make that change.
16            COUNCILMEMBER FLEMING: Second.
17            MAYOR JENKINS: Anymore discussion?
18                           - - -
19                       (No response)
20                           - - -
21            MAYOR JENKINS: Call the roll, please.
22            ASSISTANT CLERK BRYANT: Councilmember


23  Alexander?
24            COUNCILMEMBER ALEXANDER: No.
25            ASSISTANT CLERK BRYANT: Councilmember
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 1  Bates?
 2            COUNCILMEMBER BATES: Yes.
 3            ASSISTANT CLERK BRYANT: Councilmember


 4  Fleming?
 5            COUNCILMEMBER FLEMING: Yes.
 6            ASSISTANT CLERK BRYANT: Councilmember


 7  Pittman?
 8            COUNCILMEMBER PITTMAN: Yes.
 9            ASSISTANT CLERK BRYANT: Councilmember


10  Roche?
11            COUNCILMEMBER ROCHE: Yes.
12            ASSISTANT CLERK BRYANT: Councilmember


13  Spangler?
14            COUNCILMEMBER SPANGLER: Yes.
15            MAYOR JENKINS: All right.  Public hearing.
16            COUNCILMEMBER ROCHE: Well, no.  Do we want


17  to talk about the 12 months or the 24?  I just wanted
18  to get that piece out of the way.
19            MAYOR JENKINS: All right.
20            COUNCILMEMBER FLEMING: I thought you did it


21  at 12 months.
22            COUNCILMEMBER ROCHE: No, I didn't.  I just


23  --
24            COUNCILMEMBER FLEMING: And Mr. Weed, you


25  thought we did the 12 months?
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 1            ATTORNEY WEED: That's how I read it.
 2            COUNCILMEMBER FLEMING: Yeah.  That's how he


 3  read it.
 4            COUNCILMEMBER ROCHE: Well, that's because


 5  that's what it says today, right.
 6            Did you want to modify that to 24 or have an
 7  anniversary date or whatever?  I just wanted to make
 8  sure we got the thing in there about unless otherwise.
 9            Well, I mean if we're okay with 12 months,
10  we'll --
11            COUNCILMEMBER FLEMING: I'm okay with 12


12  months.
13            COUNCILMEMBER ROCHE: -- leave it at 12
14  months.
15            COUNCILMEMBER PITTMAN: Let's try with the


16  12 months.  We could always change it later.
17            COUNCILMEMBER ROCHE: I make a motion we do


18  nothing, then.  How about that?
19            ATTORNEY WEED: Sometimes that's the right
20  thing to do.
21            COUNCILMEMBER FLEMING: And leave the 30 day


22  the anniversary date.
23            COUNCILMEMBER ROCHE: Yeah.
24            MAYOR JENKINS: Okay, Scott.
25            MR. HAEBERLIN: The Mayor is now at this
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 1  time opening the public hearing session.  Those who
 2  would like to speak in favor of this code amendment,
 3  please raise your hand.  Ben?  I've got two?
 4            MR. FRANK: I have a question.
 5            MR. HAEBERLIN: Okay, Mr. Frank.  Would you
 6  come forward, please.  Please spell your name and your
 7  legal residence.
 8            MR. FRANK: Yeah.  I'm Joe Frank.
 9            I just had a question and hopefully it
10  relates to it, but in case it doesn't, forgive me.  In
11  the case of that church that you-all approved, it was
12  mentioned that that building did not conform to the
13  setback of the apartment complex that's behind it.
14  And my question was it appears to me that that
15  building would not conform whether it was a church,
16  whether it was any -- or whether it was used for any
17  other kind of business, it still wouldn't conform to
18  the setback.  Is --
19            MR. HAEBERLIN: That's correct.
20            MR. FRANK: -- that correct?
21            MR. HAEBERLIN: That's correct.
22            MR. FRANK: So then what will the property
23  owner do if the building -- since that building has
24  been there since 1960-something?  Is that just going
25  to be a piece of wasted property since -- unless he
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 1  keeps getting the variance on it every time, he would
 2  never use it again, although when it was built it was
 3  in accordance to the then codes.
 4            So it was built to code, but apparently the
 5  code has been changed since then, and now it becomes
 6  useless, unusable.
 7            So it seems to me that those properties that
 8  are already built and are already in existence, the
 9  new codes should not apply to those properties because
10  those properties were all built in good faith in
11  accordance to the city ordinance and in accordance
12  with what was approved at the time that it was built.
13            And by changing it now, you're basically
14  just entirely destroying the property unless the
15  property owner can depend on the City Council, on the
16  kindness and the generosity of the City Council to
17  keep giving a continuous variance on it, which is
18  going to be also a problem when he goes to lease it to
19  somebody.  It's going to be very hard to get a tenant
20  who's going to have to depend each year on a city
21  council, and when the city council changes, he may get
22  it from one city council but then when the city
23  council changes, he may no longer get it from the
24  different city council, and that's going to be very
25  hard to get anybody to rent that space.
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 1            MAYOR JENKINS: I guess we'll have to deal
 2  with that at each time that it comes up.
 3            ATTORNEY WEED: Well, that's -- yeah.
 4            MR. FRANK: Well -- well, that --
 5            ATTORNEY WEED: Mr. Frank's understanding of
 6  the law is completely incorrect, but that's neither
 7  here nor there.  He's can hire a lawyer.  He's got --
 8  he's hired lawyers.  They can explain how the law
 9  works to him.
10            MR. FRANK: Now, what I'm saying --
11            ATTORNEY WEED: You've said a lot tonight,
12  and now I can try if Council wants me to.
13            MR. FRANK: Well, what I was saying is and
14  what I'm asking the Council to do is to say if the
15  property has been built and it has already been there,
16  it was obviously built in accordance to the -- to what
17  was acceptable at the time that it was built, because
18  it was built, it was approved by the City. the permits
19  were given and everything of that.
20            I don't think it is right to come back after
21  several years and change everything which makes that
22  property now totally unusable, worthless.  This is
23  what I'm saying.  And I think it not necessarily
24  approve.  And that should apply to each and every
25  property because a lot of properties on Buford Highway
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 1  don't meet the current codes.  Buford Highway has been
 2  widened and a lot of property has been taken way, so
 3  parking lots are a situation.  Setbacks.  I don't know
 4  what the ordinance is now, but at one time you could
 5  build right up to the property line and now it's
 6  coming back and saying, well, there's supposed to be a
 7  setback.  So there again -- Or maybe the property that
 8  is behind it changed zoning.  So you know, you have a
 9  commercial property now that is adjoining an apartment
10  where an apartment is a residential.  But the fact
11  that the property behind might have been O&I, then it
12  got changed to an apartment, now makes your property,
13  the subject commercial property, not in compliance.
14            So it should be grandfathered in to whatever
15  has been there.  Should be grandfathered in, and this
16  is what I -- this is my -- what I'm trying to say is
17  it's okay, what you're doing is fine, but it should
18  apply going forward rather than being applied to the
19  properties going backwards, the properties that are
20  existing.  It should apply to the new properties, to
21  the new construction, to the new development rather
22  than applying also to the existing ones.  That's what
23  I say.
24            MAYOR JENKINS: Thank you.
25            MR. FRANK: And is --
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 1            MAYOR JENKINS: Thank you, Frank.
 2            MR. FRANK: And is there anything that can
 3  be done on that?  Thank you.
 4            COUNCILMEMBER ROCHE: I think this ordinance


 5  only applies to new conditional uses going forward;
 6  right?
 7            MAYOR JENKINS: We deal with each -- in the
 8  past, we deal with it now as we did tonight.
 9            MR. FRANK: Okay.
10            COUNCILMEMBER ROCHE: On its own merits.


11            MAYOR JENKINS: And then all this is for new
12  construction.
13            MR. FRANK: Oh, this is for new construc-
14  tion and all of that?
15            COUNCILMEMBER ROCHE: New, yes.
16            MR. FRANK: Okay.
17            MR. HAEBERLIN: New conditional uses.
18            COUNCILMEMBER ROCHE: New conditional uses.


19            ATTORNEY WEED: Yes.  Not for new con-
20  struction.
21            MR. HAEBERLIN: New conditional uses.
22            MAYOR JENKINS: Yeah.
23            ATTORNEY WEED: Mr. Frank, you should talk
24  to your lawyer, and I will never presume to know more
25  than Adam Hoffmeyer, so you ought to talk to him and
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 1  get legal counsel.
 2            MR. FRANK: Well, this is something for the
 3  City's passing, so the City should be able to tell
 4  whether it applies to the old or to new.  I should not
 5  have to go to a lawyer to --
 6            ATTORNEY WEED: I think my client under-
 7  stands that.  I think the Council clearly understands
 8  that.
 9            MAYOR JENKINS: Yes, we do.
10            COUNCILMEMBER ROCHE: And this is new
11  conditional uses going forward.  Whatever's there
12  today is still there.
13            MR. FRANK: Okay.  Okay.  I appreciate it.
14            ATTORNEY WEED: But Mr. Frank, a number of
15  things you said are not accurate and I just want that
16  to be on the record for any future litigation.
17            MR. FRANK: Well, that's why I was asking
18  from the City, from the City Council, to clarify it.
19            ATTORNEY WEED: If they pass the ordinance,
20  it'll be clarified and you can always seek legal
21  counsel with regard to the ordinance.
22            MAYOR JENKINS: Thank you, Joe.
23            MR. HAEBERLIN: And another gentleman, Ben
24  Crawford also.
25            MAYOR JENKINS: Is this for or against?
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 1            MR. CRAWFORD: I'm Ben Crawford, 3959 Red
 2  Oak Drive.
 3            Actually, different.  I think it should be
 4  24 months, but that's up to City Council on how they
 5  want to do this.
 6            But I think it's important with conditional
 7  uses some thought gets put into them when they get
 8  applied and granted or denied, and I do think there
 9  should be a review process where this City Council or
10  future city councils can go back and look and see if
11  things do change in a period of time.  I think that it
12  would be better if you had 24 months, but 12 months is
13  a start and if it becomes too much of a problem you
14  can always change it.
15            But I think it's good to have oversight on
16  the conditional uses.  A lot of examples were made
17  tonight on how things can change.  Conditional uses
18  are such that you're allowing to come in with
19  conditions, therefore, it's a conditional use, and if
20  things -- if they don't live up to their end of the
21  bargain, it should be that the City Council has the
22  right to take that use away from them.
23            Thank you.
24            MAYOR JENKINS: Thank you, Ben.
25            MR. HAEBERLIN: Anyone else who would like
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 1  to speak for the ordinance change?
 2            Please also state your name and your legal
 3  residence.
 4            MS. GILLMAN: Good evening.  My name is
 5  Carol Gillman.  My legal residence is 3344 Chestnut
 6  Woods Circle, Doraville 30340-3296.
 7            I favor oversight of this conditional uses.
 8  I think it's imperative, I think it's relevant, and I
 9  support the oversight.  And if Mr. Haeberlin and the
10  Council is fine with 12 months, so am I.
11            COUNCILMEMBER FLEMING: Thank you.
12            COUNCILMEMBER PITTMAN: Thank you.
13            MR. HAEBERLIN: Anybody else for?
14                           - - -
15                       (No response)
16                           - - -
17            MR. HAEBERLIN: Those who are against the
18  ordinance change, please raise your hand.
19            Stuart, would you come forward.
20            Anybody else?
21                           - - -
22                       (No response)
23                           - - -
24            MR. HAEBERLIN: Anybody else?
25                           - - -
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 1                       (No response)
 2            MR. HAEBERLIN: No?
 3            Okay.  Mr. Anderson.
 4            MR. ANDERSON: Stuart Anderson, Doraville,
 5  Georgia.
 6            I'm against this ordinance period about
 7  conditional uses.  We have in zoning permitted uses,
 8  prohibited uses and variances.  What we're setting up
 9  here tonight is defense against lawsuits, discussion
10  of vested rights, reviews.
11            If we do pass this, I agree with everybody
12  that's spoken earlier that we certainly need a review
13  process.
14            We're setting up, once again, a review
15  process that's going to be extra work for the City
16  Council, et cetera, et cetera.
17            I disagree with Mr. Frank a little bit.
18            I agree with him that it's a constant threat
19  to businesses and it certainly should be grandfathered
20  or a pre-existing use, so I agree with that a hundred
21  percent.
22            But this -- what you're setting up not only
23  is lawsuits and discussion about lawsuits, vested
24  rights, reviews, more and more work, but it's a
25  constant threat to new businesses coming in.
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 1            That's fine, Mr. Frank, that your business
 2  and businesses that exist that are nonconforming be
 3  grandfathered in.  That's fairly standard stuff and
 4  it's not -- Murray, I'm not sure.
 5            But nonetheless, what we're certainly
 6  setting up here is a constant threat to new businesses
 7  that are not -- that are in this conditional use
 8  category.  We're setting up a whole lot of extra work,
 9  extra layers of zoning consideration that aren't
10  necessary.
11            We have permitted uses, prohibited uses, and
12  if somebody needs a variance or a special land use
13  condition, then they should come before the City
14  Council and the Planning Commission and go through
15  that process.
16            I also think that if this is passed, the
17  Planning Commission should be included in the process
18  because this is a variance.  This is a variance up
19  front.  If we let conditional uses go in or we have an
20  ordinance about conditional uses, that is an up-front
21  variance and the Planning Commission should be another
22  filter for that as well, but I'm against doing it at
23  all.  You're adding a whole bunch of extra stuff
24  that's not necessary.  It's not --
25            I won't be redundant.  I'm sorry.  Thank
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 1  you.
 2            MAYOR JENKINS: Okay.  Anybody --
 3            MR. HAEBERLIN: Anyone else --
 4            MAYOR JENKINS: -- else against?
 5            MR. HAEBERLIN: -- against?
 6                           - - -
 7                       (No response)
 8                           - - -
 9            MR. HAEBERLIN: Seeing none, return it to
10  the Council, close the hearing, Mayor.
11            MAYOR JENKINS: All right.  Thank you.
12            COUNCILMEMBER FLEMING: Mayor, may I ask


13  Mr. Weed a question?
14            MAYOR JENKINS: Yes.
15            COUNCILMEMBER FLEMING: If we permitted a


16  conditional use and after 12 months we decided for
17  whatever reason to not renew their conditional use, we
18  are denying the applicant.  We're not denying the
19  location.  Okay?
20            ATTORNEY WEED: I don't agree with that but
21  I'm listening to your question.
22            COUNCILMEMBER FLEMING: Let's take Clover


23  Pla- -- I mean let's take Plaza One, for instance.
24  Okay.  So that person now is denied that conditional
25  use, and Susie Jones comes in for an occupational
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 1  permit and we have to give her that use -- I mean
 2  permit her for that.  She doesn't even have to apply
 3  for a conditional use, does she? because it's --
 4            ATTORNEY WEED: No.
 5            COUNCILMEMBER FLEMING: -- already been


 6  granted.
 7            ATTORNEY WEED: No.
 8            If -- if -- Let's be specific.  You named a
 9  certain location, and the use let's say is a massage
10  establishment.
11            COUNCILMEMBER FLEMING: Okay.
12            ATTORNEY WEED: Nothing's changed, meaning
13  although one -- although the zoning has changed for
14  one suite in that unit and arguably in the future that
15  use could be applied to any other part of it, when the
16  next person comes in, it's still a conditional use and
17  you would then have to -- your reason for not granting
18  it would be greatly limited.
19            You'd really have to find some really good
20  reasons to differentiate the second person from the
21  first person who asked for it but it would be possible
22  to do if you applied the standards, arguably.
23            But so yes, you could still deny other
24  people, but your opportunity for a defensible decision
25  for the second person that you're trying to deny and
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 1  everybody thereafter keeps dwindling.  So after you
 2  grant the one, the evidentiary level just increases as
 3  to why you'd be able to differentiate the first one
 4  from the second one.
 5            COUNCILMEMBER ROCHE: If we adopt criteria,


 6  could we change the criteria later?
 7            ATTORNEY WEED: Yes.
 8            COUNCILMEMBER ROCHE: So if we granted a


 9  conditional use permit based on this criteria that
10  perhaps we're going to pass tonight and then six
11  months later we decide to change that criteria, then
12  it comes up for renewal, we have new criteria.
13            ATTORNEY WEED: If Susie doesn't come in and
14  apply during the time frame underneath the existing
15  ordinance and she comes in after the ordinance had
16  been changed, her criteria could be completely
17  different than the person you granted it to, so -- and
18  then she would be judged by the latter criteria.
19            COUNCILMEMBER ROCHE: Could we change the


20  criteria and deny a renewal to someone we granted one
21  to already?
22            ATTORNEY WEED: I think my answer to that is
23  probably no.  It would have to be judged based upon
24  the --
25            COUNCILMEMBER ROCHE: I understand.
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 1            ATTORNEY WEED: -- relevant criteria --
 2            COUNCILMEMBER ROCHE: But at least --
 3            ATTORNEY WEED: -- when you granted it --
 4            COUNCILMEMBER ROCHE: -- we could put it --


 5            ATTORNEY WEED: -- because of zoning.
 6            COUNCILMEMBER ROCHE: -- going forward.
 7  Okay.
 8            ATTORNEY WEED: They'd be grandfathered in.
 9            COUNCILMEMBER ROCHE: I understand.
10            COUNCILMEMBER FLEMING: But once we've


11  already permitted a conditional use, it's a permitted
12  use for that property.
13            ATTORNEY WEED: It's still a conditional
14  use.  It's a permitted use as a conditional use on
15  that property.  It's both.
16            But the question would be when the judge --
17  when Susie walks in the door, the judge looking at it
18  objectively and months later, he will say, "You better
19  have a darn good reason to differentiate between the
20  first person you granted it to and why you denied
21  her."
22            COUNCILMEMBER ROCHE: And could that reason


23  be new criteria?
24            ATTORNEY WEED: Sure.  But that will be a
25  completely different ordinance.
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 1            COUNCILMEMBER ROCHE: Exactly.
 2            ATTORNEY WEED: They're not even the same
 3  ordinances.  You're not playing on the same ball
 4  fields anymore.
 5            COUNCILMEMBER ROCHE: So we can get -- so


 6  that's one way to get past that.
 7            COUNCILMEMBER FLEMING: We're not denying


 8  the property.  We're denying the applicant.
 9            ATTORNEY WEED: But what is the applicant
10  applying for?
11            COUNCILMEMBER FLEMING: For the conditional


12  use.
13            ATTORNEY WEED: Exactly.  And the
14  conditional use deals solely with the land.  You're
15  not denying the applicant anything.  The applicant --
16  you don't care who the applicant is.  The applicant
17  could be a box, an empty box standing behind the
18  microphone, or as my law professor used to say when he
19  looked out at the 300 of us in our class, "To me,
20  you're just a bunch of cabbages."  It could be just a
21  cabbage at the microphone.  You don't care who's up
22  there.  What you care about is what is the use on the
23  land.
24            You never deny an applicant.  You would deny
25  an application.
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 1            COUNCILMEMBER FLEMING: Okay.
 2            MAYOR JENKINS: All right, Scott.
 3            COUNCILMEMBER ALEXANDER: Mr. Weed, in page


 4  6 under number 3 under Expiration, my copy still says
 5  "discounted" instead of "discontinued."
 6            ATTORNEY WEED: All right.  Bear in mind, we
 7  -- yeah, we haven't revisited this since August.
 8            MR. HAEBERLIN: A long time.
 9            ATTORNEY WEED: Yeah.  This is not a clean
10  draft at all.  This is the same one we had back then.
11            But thank you.  I'll fix that.
12            MR. HAEBERLIN: I'll ask a silly question.
13  Do we need to waive first reading?  I'm just going to
14  ask that.
15            ATTORNEY WEED: No.  This has appeared on
16  more than one agenda.
17            COUNCILMEMBER FLEMING: What was your


18  question?  I didn't hear it.
19            MR. HAEBERLIN: Whether we need to waive
20  first reading.  I just want to make certain.
21            COUNCILMEMBER FLEMING: No.  I think we've


22  read this several times.
23            COUNCILMEMBER PITTMAN: Yeah.
24            MAYOR JENKINS: Do I have a motion?
25            COUNCILMEMBER FLEMING: I'd like to make a
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 1  motion to adopt Section 1501, Conditional Use, with
 2  the corrections so noted this evening.
 3            MAYOR JENKINS: Second?
 4            COUNCILMEMBER FLEMING: Reluctantly.
 5            COUNCILMEMBER ROCHE: Second.
 6            MAYOR JENKINS: Anymore discussion?
 7                           - - -
 8                       (No response)
 9                           - - -
10            MAYOR JENKINS: Call the roll.
11            ASSISTANT CLERK BRYANT: Councilmember


12  Alexander?
13            COUNCILMEMBER ALEXANDER: Yes.
14            ASSISTANT CLERK BRYANT: Councilmember


15  Bates?
16            COUNCILMEMBER BATES: Yes.
17            ASSISTANT CLERK BRYANT: Councilmember


18  Fleming?
19            COUNCILMEMBER FLEMING: Yes.
20            ASSISTANT CLERK BRYANT: Councilmember


21  Pittman?
22            COUNCILMEMBER PITTMAN: Yes.
23            ASSISTANT CLERK BRYANT: Councilmember


24  Roche?
25            COUNCILMEMBER ROCHE: Yes.
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 1            ASSISTANT CLERK BRYANT: Councilmember


 2  Spangler?
 3            COUNCILMEMBER SPANGLER: Yes.
 4            MAYOR JENKINS: All right.  We're going to
 5  take a five-minute break.
 6                           - - -
 7                      (Brief recess)
 8                           - - -
 9            MR. HAEBERLIN: Item 6A, 6B and 6C, which
10  are collectively R-2, R-3, R-4, I would like for you
11  to recess these to October 26, 2009, so that the City
12  Council has time to receive information from Mr. Weed
13  and myself as well as the Planning Commission.
14            MAYOR JENKINS: Motion?
15            COUNCILMEMBER ROCHE: So moved.
16            COUNCILMEMBER FLEMING: So moved.
17            Second.
18            COUNCILMEMBER SPANGLER: Second.
19            MAYOR JENKINS: Call the roll.
20            ASSISTANT CLERK BRYANT: Who was first?
21            COUNCILMEMBER FLEMING: Anybody.
22            MAYOR JENKINS: Call the roll.
23            ASSISTANT CLERK BRYANT: Councilmember


24  Alexander?
25            COUNCILMEMBER ALEXANDER: Yes.
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 1            ASSISTANT CLERK BRYANT: Councilmember


 2  Bates?
 3            COUNCILMEMBER BATES: Yes.
 4            ASSISTANT CLERK BRYANT: Councilmember


 5  Fleming?
 6            COUNCILMEMBER FLEMING: Yes.
 7            ASSISTANT CLERK BRYANT: Councilmember


 8  Pittman?
 9            COUNCILMEMBER PITTMAN: Yes.
10            ASSISTANT CLERK BRYANT: Councilmember


11  Roche?
12            COUNCILMEMBER ROCHE: Yes.
13            ASSISTANT CLERK BRYANT: Councilmember


14  Spangler?
15            COUNCILMEMBER SPANGLER: Yes.
16            ATTORNEY WEED: Now, Mr. Mayor, just as a
17  purely procedural matter because it was clearly on the
18  agenda, I would like to ask Council to go ahead and
19  extend the meeting until after the completion of an
20  Executive Session if we have one.
21            I've got 19 minutes -- 18 minutes until
22  10:00, and I don't think that's really required
23  because these items were clearly listed on the agenda
24  and they were public hearings, so I think that would
25  supersede our regular, you know, ending meeting time
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 1  anyway, but I'd like that to be on the record.
 2            So if you'd entertain a motion and a second
 3  to extend the meeting for --
 4            MAYOR JENKINS: Twenty minutes?
 5            ATTORNEY WEED: Well, I'd say 30 probably.
 6  It all depends on how many questions you got.
 7            COUNCILMEMBER PITTMAN: So moved.
 8            COUNCILMEMBER SPANGLER: Well, don't even


 9  put any time limit on it because we're not going to
10  keep it anyway.
11            ATTORNEY WEED: I'd prefer that, but that's
12  up to you.
13            COUNCILMEMBER SPANGLER: Well, let's not put


14  a time.  We'll just extend the meeting --
15            COUNCILMEMBER PITTMAN: Just extend it.
16            COUNCILMEMBER SPANGLER: -- for whatever


17  time is appropriate.
18            MAYOR JENKINS: Long as it don't go past
19  midnight.
20            COUNCILMEMBER SPANGLER: It doesn't matter.


21            ATTORNEY WEED: It won't do that.
22            MAYOR JENKINS: Yeah, it does.
23            ATTORNEY WEED: No, sir.
24            MAYOR JENKINS: I'm serious.
25            COUNCILMEMBER PITTMAN: So moved.
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 1            MAYOR JENKINS: We're not going into
 2  another --
 3            COUNCILMEMBER ROCHE: Second.  So seconded.


 4            MAYOR JENKINS: Call the roll, please.
 5            ASSISTANT CLERK BRYANT: Councilmember


 6  Alexander?
 7            COUNCILMEMBER ALEXANDER: Yes.
 8            ASSISTANT CLERK BRYANT: Councilmember


 9  Bates?
10            COUNCILMEMBER BATES: Yes.
11            ASSISTANT CLERK BRYANT: Councilmember


12  Fleming?
13            COUNCILMEMBER FLEMING: Yes.
14            ASSISTANT CLERK BRYANT: Councilmember


15  Pittman?
16            COUNCILMEMBER PITTMAN: Yes.
17            ASSISTANT CLERK BRYANT: Councilmember


18  Roche?
19            COUNCILMEMBER ROCHE: Yes.
20            ASSISTANT CLERK BRYANT: Councilmember


21  Spangler?
22            COUNCILMEMBER SPANGLER: Yes.
23            MAYOR JENKINS: Okay.
24            ATTORNEY WEED: And I'd ask -- Mr. Mayor,
25  I'd respectfully ask the Council to consider going
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 1  into Executive Session for the purposes of discussion
 2  of a possible acquisition of real estate.
 3            MAYOR JENKINS: Okay.  That's what I was
 4  going to ask the Council.  Do you think it's necessary
 5  for us to have this under some of the new things that
 6  have come up?
 7            COUNCILMEMBER ROCHE: I think so.
 8            MAYOR JENKINS: Do you still think we need
 9  to go in?
10            COUNCILMEMBER ROCHE: Yes.
11            MAYOR JENKINS: Okay.
12            COUNCILMEMBER ROCHE: I'll make a motion


13  that we go into Executive Session to discuss possible
14  acquisition of property.
15            MAYOR JENKINS: Okay.
16            COUNCILMEMBER BATES: Second.
17            COUNCILMEMBER PITTMAN: Second.
18            MAYOR JENKINS: Call the roll.
19            ASSISTANT CLERK BRYANT: Who seconded?


20            COUNCILMEMBER FLEMING: Brian.
21            ASSISTANT CLERK BRYANT: Councilmember


22  Alexander?
23            COUNCILMEMBER ALEXANDER: Yes.
24            ASSISTANT CLERK BRYANT: Councilmember


25  Bates?
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 1            COUNCILMEMBER BATES: Yes.
 2            ASSISTANT CLERK BRYANT: Councilmember


 3  Fleming?
 4            COUNCILMEMBER FLEMING: Yes.
 5            ASSISTANT CLERK BRYANT: Councilmember


 6  Pittman?
 7            COUNCILMEMBER PITTMAN: Yes.
 8            ASSISTANT CLERK BRYANT: Councilmember


 9  Roche?
10            COUNCILMEMBER ROCHE: Yes.
11            ASSISTANT CLERK BRYANT: Councilmember


12  Spangler?
13            COUNCILMEMBER SPANGLER: Yes.
14                           - - -
15                    (Executive Session)
16                           - - -
17            (A motion was made by  Councilmember Roche
18  to come out of Executive Session.  The motion was
19  seconded by Councilmember Fleming.  The motion was
20  passed by unanimous vote.)
21                           - - -
22            MAYOR JENKINS: Meeting come to order.
23            Motion to adjourn?
24            COUNCILMEMBER SPANGLER: So moved.
25            COUNCILMEMBER PITTMAN: Second.
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 1            MAYOR JENKINS: Call the roll, please.
 2            ASSISTANT CLERK BRYANT: Councilmember


 3  Alexander?
 4            COUNCILMEMBER ALEXANDER: Yes.
 5            ASSISTANT CLERK BRYANT: Councilmember


 6  Bates?
 7            COUNCILMEMBER BATES: Yes.
 8            ASSISTANT CLERK BRYANT: Councilmember


 9  Fleming?
10            COUNCILMEMBER FLEMING: Yes.
11            ASSISTANT CLERK BRYANT: Councilmember


12  Pittman?
13            COUNCILMEMBER PITTMAN: Yes.
14            ASSISTANT CLERK BRYANT: Councilmember


15  Roche?
16            COUNCILMEMBER ROCHE: Yes.
17            ASSISTANT CLERK BRYANT: Councilmember


18  Spangler?
19            COUNCILMEMBER SPANGLER: Yes.
20                           - - -
21      (Meeting adjourned at approximately 10:50 p.m.)
22                           -o0o-
23 
24 
25 
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             SPECIAL MEETING WITH PUBLIC HEARING 
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                      SUMMARY OF MOTIONS 


�                                                       2 


 


 


 


 


 1       1.   A motion was made by Councilmember Pittman 


    to postpone hearing on conditional use request for 


 2  M-Spa, 5659 Buford Highway, Suite 201 and 202, until 


    meeting of October 26, 2009.  The motion was seconded 


 3  by Councilmember Fleming.  The motion was passed by 


    unanimous vote. 


 4 


         2.   A motion was made by Councilmember Roche to 


 5  accept conditional use request of Living Word 


    Presbyterian Church, 6087 Buford Highway.  The motion 


 6  was seconded by Councilmember Spangler.  The motion 


    was passed by a 5-1 vote with Councilmember Alexander 


 7  dissenting. 


 


 8       3.   A motion was made by Councilmember Roche to 
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    amend Section 903, R-1, Single-Family Residence, 


 9  regarding home occupations, move child day care to 


    conditional use with a maximum of three children and 


10  the day care to be in compliance with State 


    regulations.  The motion was seconded by Councilmember 


11  Bates.  The motion was passed by unanimous vote. 


 


12       4.   A motion was made by Councilmember Bates to 


    adopt text change to 903, R-1, Single-Family 


13  Residence.  The motion was seconded by Councilmember 


    Fleming.  The motion was passed by unanimous vote. 


14 


         5.   A motion was made by Councilmember Fleming 


15  to adopt text change to 601, Accessory Uses or 


    Structures.  The motion was seconded by Councilmember 


16  Bates.  The motion was passed by unanimous vote. 


 


17       6.   A motion was made by Councilmember Roche to 


    adopt text change to 1601, Conditional Use Permits, to 


18  provide that a conditional use permit be granted for a 


    12-month period from date of approval unless another 


19  time period is provided in other ordinances.  The 


    motion was seconded by Councilmember Fleming.  The 


20  motion was passed by a 5-1 vote, with Councilmember 


    Alexander dissenting. 


21 


         7.   A motion was made by Councilmember Fleming 


22  to adopt text change to 1501, Conditional Use 


    Criteria.  The motion was seconded by Councilmember 


23  Roche.  The motion was passed by unanimous vote. 


 


24 


 


25 


�                                                       3 


 


 


 


 


 1       8.   A motion was made by Councilmember Roche to 


    recess agenda items 6A, 6B and  6C (R-1, R-3 and R-4, 


 2  respectively) until Council meeting of October 26, 


    2009.  The motion was seconded by Councilmember 


 3  Fleming.  The motion was passed by unanimous vote. 


 


 4       9.   A motion was made by Councilmember Pittman 


    to extend the meeting until after the completion of 


 5  Executive Session, if any.  The motion was seconded by 


    Councilmember Roche.  The motion was passed by 


 6  unanimous vote. 


 


 7       10.  A motion was made by Councilmember Roche to 


    go into Executive Session to discuss possible 


 8  acquisition of property.  The motion was seconded by 


    Councilmember Bates.  The motion was passed by 


 9  unanimous vote. 


 


10       11.  A motion was made by Councilmember Roche to 


    come out of Executive Session.  The motion was 


11  seconded by Councilmember Fleming.  The motion was 
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    passed by unanimous vote. 


12 


         12.  A motion was made by Councilmember Pittman 


13  to adjourn the meeting.  The motion was seconded by 


    Councilmember Spangler.  The motion was passed by 


14  unanimous vote. 
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City of Doraville, Georgia 


Council Agenda 
September 21, 2009  Council Meeting                           7:00 PM City Hall 


    


 


MEETING WAS CANCELED DUE TO FLOODING 
 


 


1. CALL TO ORDER 


2. ROLL CALL 


3. MAYOR’S COMMENTS 
 Approve minutes for 08/27/09, 08/08/09SCM, 08/24/09 
 Cleaning Service 
  
     
OLD BUSINESS 


 


4. ALCOHOLIC BEVERAGE ORDINANCE AMENDMENTS-Murray Weed  


5. CITY INITIATED REZONINGS-ZONING CODES 1601-1605-Pam Fleming 


6. CERTIFICATE OF COMPLETION-REFERENCE CITY CODE SEC. 5-1-Scott Haeberlin 


7. FINANCIAL REPORTS AND CITY CHARTER-Bob Roche 


8. GEORGE ANDERSON-5 MINUTES TO ADDRESS THE COUNCIL (Topic Unknown)-Bob Roche 


9. FINANCIAL POLICY ORDINANCE-Murray Weed 


10. OVER THE AIR RECEPTION DEVICES/BUILDING CODE-Murray Weed 
 


        NEW BUSINESS 


 


11. STAFFING FOR GM DEVELOPMENT-Bob Roche 


12. RESOLUTION EXTENDING SERVICE DELIVERY STRATEGY WITH DEKALB COUNTY-Murray Weed 


13. POLICE DEPARTMENT COMMENTS 


14. ATTORNEY COMMENTS 


15. DORAVILLE CITIZENS COMMENTS 


16. ADJOURNMENT 
 





