
A RESOLUTION AUTHORIZINC THE MAYOII, TO ENTER INTO A
DEVELOPMENT AGREEMENT BETWEEN MIDVALE CITY

CORPORATION AND NAVI(;ATE CM & DEVELOPMENT FOR THE
GATSBY TOWNHOME PROJECT LOCATED AT I60 E 72OO S

WHEREAS, the City adopted a Mixed Use zone ("Mixed Use Zone") to provide a zone
that allows a mix ofspecific land uses that are typically lound separately in "mutually exclusive"
zoning districts; and

WHEREAS, the City adopted a 7200 South Overlay zone ("Overlay Zone") to
supplement the Mixed Use Zone and to provide additional standards for the development of land
parcels in approving or disapproving a proposed development; and

WHEREAS, the City Council has requested a development agreement between the
property owner and the City to accompany an approved development plan to ensure the property
owner complies with the development standards of the Mixed Use and Overlay Zone, conditional
use permits and site plan approvals, and allows the property owner the right to develop in
accordance with the approved plan for a specified period of time, not to exceed five (5) years;
and

WHEREAS, the City Council has reviewed said Development Agreement and agrees
that entering into such agreement will help further the goals of the Midvale City General PIan
2016 and compliance with the Overlay Zone land use regulations.
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RESOLUTION 2022-R.33

WHEREAS, pursuant to Utah Code Annotated Sections l0-9a-102 (2) of the Utah State
Code, Midvale City (the "City") is authorized as follows: "To accomplish the purposes of this
chapter, municipalities may enact all ordinances, resolutions, and rules and may enter into other
forms ofland use controls and development agreements that they consider necessary or
appropriate for the use and development of land within the municipality, including ordinances,
resolutions, rules, restrictive covenanls, easements, and development agreements goveming uses,
density, open spaces, structures, buildings, energy efficiency, light and air, air quality,
transportation and public or altemative transportation, infrastructure, street and building
orientation and width requirements, public facilities, fundamental fairness in land use regulation,
considerations ofsurrounding land uses and the balance of the foregoing purposes with
landowner's private property interests, height and location ofvegetation, trees, and landscaping,
unless expressly prohibited by law"; and

WHEREAS, the parties have negotiated such agreement, and, as of the date of this
Resolution, agree to enter into said agreement; and



NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF
MIDVALE CITY, STATE OF UTAH, AS FOLLOWS:

Section l. The Midvale City Council has reviewed the attached Development
Agreement between Midvale City Corporation and Navigate CM & Development ("Developer").

Section 2. The Midvale City Council, through its understanding of the goals of the
Midvale City General Plan, the Mixed Use and 7200 S Overlay Zone land use regulations and
the proposed Gatsby Townhome Project, believes it is in the best interest of the Developer and
the City to enter into such Development Agreement.

Section 3. The Midvale City Council on this date does hereby authorize the Mayor to
enter into the attached agreement on behalfofthe City.

PASSED AND APPROVED IhiS }I4AV of r. )^rre- ,20a)-

arcus tevenson, Mayor

ATTEST:
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Voting by City Council
Quinn Sperry
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"Nay"
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CONTRACT APPROVAL COVER SHEET

Gatsby Townhomes ProjectContract Title:
Approval Signature Req

Contract Analyst:

CONTRACT NO Aox- bt
(RECORDER ONLY)

uired

City Attorney's Off'ce'

Department Head: JN h&wul

City Manager:

RequestingDepartment: CD

Srrsnrn S Oate: 9/L2/2022

9/t2/2022
Date

Date:

Date

9/t4/2022

9 / t4 /2022

City Contact Name:
Projecvcontract Name
Budget Amount:

Elizabeth Arnold
Gatsby Townhomes Project

Bid lnformation:

Bid Type:
Bid Exception

(i-e:Sole Source. Prclessional Ssruic€s. slc.)

Bid/Exception Date:
Council Approval Date: 21 June 2022

Party/Vendor lnformation:

Resolution No. 2022-R-33

Navigate CM and Development LLC
Chad Jones

Name:
Contact:
Telephone:
Email:
Contract Purpose
Begin Date:
Termination Date:
Renewal Option:
Other Documents
Required:

9t6t2022
9t5t2029
option to renew until all Certificates of Occupancv are obtained

Due Date:

OTHER SIGNIFIcANT TERMS AND ANNUAL oBLIGATIoNS (lnsurance certificate, Payments, etc.):

RECORDER ONLY

DATE RECEIVED:

OATE SCANNED TO ONBASE: 4'15->>- t*o.r,

ln 6*wr
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COI{TRACT APPROVAL GOVER SI{EET
Paga 2

APPPROVAL:

I certify that I have read and understand the terms of this draft agreement and have met all
procurement requirements. I certify that I have appropriate authority to submit this draft agreement on
behalf of my department. lfurther certify that the draft agreement is complete and includes all exhibits,
attachments, and pages.

Date:Signed:

Name:

Title:

M.ry 2020
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RIISO LUTION 2022-R--3-1

WHEREAS, thc' Citl' adopted a Mixed Use zone ("Mixed Use Zone") to provide a z-one

Ihat allows a mix ofspecific land uses that are typically found separately in "nrutually exclusive"
zoning districts: and

WHEREAS, the City adopted a 7200 South Overlay zone ("Overlay Z,one") to
supplement the Mixed Usc Zone and to provide additional standards for the development ofland
parcels in approving or disapproving a proposed development: and

WHEREAS, lhe City Council has requested a development agreement between the
propeny o*ner and the Cit)'to accompany an approved development plan to ensure the property
owner complies with the development standards of the Mixed Use and Overlay Zone. conditional
use permits and site plan approvals. and allows the property o\.\'ner the right to develop in
accordance with thc approvcd plan for a specified period of time. not lo excccd five (5) years:
and

WHEREAS, the parties have negotiated such agreement. and. as of the date olthis
Resolution. agree to enter into said agreemenl: and

WHEREAS, the Cit-v Council has revieu'ed said Development Agreement and agrees
that entering into such agrecment u'ill help lurther the goals of the Midvale City General Plan
2016 and compliance with the Overlal'Zone land use regulations.

Rcsolulion 2022-R- Il Page I ofl

A RESOLI"JTION AI]THORIZING THE MAYOR TO ENTER INTO A
DEVELOPMF:,NT AGREEMENT BETWEEN MIDVALE CITY

CORPORATION AND NAVIGATE CM & DEVELOPMENT FOR THE
GATSI}Y TOWNHOME PROJECT LOCATED AT I60 E 72OO S

WHEREAS, pursuant to Utah Code Annorated Sections l0-9a-102 (2) of the Utah Stale
Code. Midvale City (lhe "City") is authorized as follows: "1-o accomplish the purposes of this
chapter. municipalities ma.,- enact all ordinances, resolutions. and rules and may enter into other
forms ofland use controls and development agreements that they consider necessary or
appropriatc for the use and development of land within the municipality. including ordinances,
rcsolutions, rules, restrictive covenants. easemenls. and development agrcemcnts governing uses.
density, open spaces, structures. buildings, energy efficiency, light and air. air quality.
transportation and public or altemative transportalion, infrastructure, street and building
orientation and width requirements. public facilities. l'undamental fairness in land use regulation.
consideralions ofsurrounding land uses and the balance ofthe foregoing purposes rvith
landowner's private property inleresls, height and location ofvegetation, trees. and landscaping.
unless expressly prohibited by law"; and
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NOW, THEREFORE, BE IT RESOLVED BY THE CITY COTJNCIL OF
MIDVALE CI'TY, STATE OF UTAH. AS FOLLOWS:

Section l. The Midvale Citl Council has revieu'ed the attached Development
Agrcement between Midvale Citl' Corporation and Navigate CM & Devclopment ("Developer").

Section 2. The Midvale City Council. through its understanding ofthe goals ofthe
Midvale City General ['lan. the Mixed Use and 7200 S Overlay Zone land use regulations and
the proposed Gatsby To*,nhome Project. believcs it is in the bcst interest ofthe Dcveloper and
the City to enter into such Development Agreeme nl.

Section 3. 'fhe Midvale Cir)* Council on lhis date does hereby authorize the Mayor 1o

enter into the atlached agreement on behalfolthe City.

ATTEST:

arclrs te\ L.nson- avor

Voting by City Council
Quinn Sperry'
Paul Glover
Heidi Robinson
Bryant Bro$'n
Dustin Cettel
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1.2 Description of tcc t The Catsby Tounhome Project covered by this
Development Agrccment consists ofan approximatell 0.81 acre residential development ol t8
drvelling units constructed as a combination ol attached fourplex and duplex residcntial
(orvnhomes. private streets- common a(.,as. and othcr improvements as shorvn on Exhibit B,

I .3 Develooment ol the Proiect.

1.3.1 Site Plan Approval. -Ihe Sitc Plan provides specificity as to building.
parking. and Iandscape configurations and othcr dcvclopment dctails. l)evcloper rcccivcri
a prcliminary administrativc conditional usc app[oval lrom the City for the Site Plan on

[datel.'l he Site Plan's final approval is contingent on the City Council's approval ol'a
rczonc olthe Propeny to the N'l tJ Zorrc. the ('ity Council's approval of this Agreemcnt. and
the results of a u,ritten puhlic commcnt pcriod in accordance uith Midvale City Municipal
Codc l7-3-.1. The Site Plan has bccn attachcd as Erhibit B. The Site Plan must comply
uith all land use regtrlations ol'thc MLJ Zonc and all other applicable Citl ordinanccs.
l)evclopment appror al for thc Projcct must follos thc applicable rev icrv proccsses sct lbrth
in the MU Zone and Chaptcrs l7-5 and l7-6 of the N'lid\ale Citl Municipal Code.

1.3.2 Public lmorovements. Developer is responsible for financing and
constructing all public improrements ncccssan to service the Project. Public
improvcmcnts must be installed prior the issuancc ofan! certificate oloccupancy,

1 .1.3 n') m nl ta_ DcvcLrpcr t'nttst

improve the overall site as Functional outdoor and/or indoor recreation amenity areas for
residents of the development (togcther, thc "Common Area Amenities"). uhich are
depicted on Exhibit B.

1.3.3.1 Dcvelopcr funher agrees to complete thc required
Common Area Amenities in accordance with the
approved Site Plan lbr the Project.

I . -.1..1.2 Cornnrtx'r Arca Amenities shall be in place or
bondc-d lor prior to issuance olthe first cenificatc of'
occupanc) tirr the Project, Onll iI seasonal
conditions rnakc installation ef p.trt or all ol'the
Conrnron Arca Amenities unt'easible. l)c!clopc'r
ma1'de ttr installation of the affectcd Common Arca
Amcnit! b) posting one or more Common Area
Amcnitl bonds consistent uith the City's bonding
policics and Lltah lat\- ThL'se bonds must p(tvidc
thc tinancial security for the uninstalled Common
Area Amenitics including. but nQt limitcd to.
tratcrials. labor. and other itnprovemcnts. lf a hond
is providcd. ull uninstalled Common nrea
Amcnitics must be installe d w ithin six months or by
thc I'rrllorving Mav 3 l'r, whiche vcr conlcs later.

l
Calshy Torvnhome Project Development Agreemenl
F:\hibit B



1.3.4.1 Developer lurther agrees to complete the required
landscape improvements in accordance with the
approved Site Plan lor the Project.

I .3.4.2 All common area landscaping fbr the Projcct must
be in place or bonded for prior to issuance of the
first certificate of occupancy tbr the Project.
Landscaping associated r.vith a specific lot must be
installed or borrded tbr prior to issuance of a
certiticate ofoccupancy for that lot. Only ifseasonal
conditions make installation of part or all of the
common area or a specific Iot landscaping
unleasible, Developer may deler installation ol the
aff'ected common area or specific lot landscaping by
posting onc or more landscape bonds consistent
t\,ith the Citl's bonding policies and Utah la!y.
-l'hese bonds must provide the financial securit5,for
the uninstalled landscape improverncnts including,
but not limited to. fencing, pedcstrian hardscapes,
plant nraterials. irrigation cornponents, labor, and
other landscape improvements. ll a bond is
provided. all uninstalled landscaping must be
installed u'ithin six months or by the lollorving May
J l'r. whichever comcs latcr. Bonds will be rclcascd
in accordancc \\'ith Utah Code Annotated $ J0-9a-
604.5(2Xc )(iii ).

1.3.5 Thematic Elements. Developer agrees to implement a common theme and
collsistency with certain elements \tithin the Project. These thematic elements have been
established in the Site Plan.

1.3.6 [:uture Sr.rbdivision Required. Prior to sellin g an)' residential lot or du.elling
unit in thc Project. Developer shall turther subdivide the Property into individtral lots or
units and common area. Subdivision plats shall be revierved pursuant to Title l6 of the
Midvale City Municipal Code.

1,3.7 Declaration ol Covenants. Conditions and Restrictions ("(lC&Rs") and
I Iomeou'ne rs' Sub-Assoc iation. Thc Project shall have a common homeorvners'
association rvhich. among othcr things. shall bc resporrsiblc for thc shon- and long-term
maintenancc ol privatc parking lots. common areas and facilities. common area
landscaping. and other corrmon area responsibilitics. These mainlenance ot,ligations shall

Gatsby Townhome Project Development Agreement
Exhibit B
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Bonds rvill be released in accordance with Utah
Code Annotated $ l0-9a-604.5(2)(c)(iii).

1.3.4 Landscapine. Developer must provide at least 109/o of the overall site as
open space, which is depicted in Exhibit B.
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be more panicularly set lortlr in the association's CC&Rs for the Project and shall be
recorded u'ith the first subdivision plat. Subsequent phases and subdivisions plats tbr the
Project shall be subjcct to thcse CC&Rs and the propert) o$.ners shall become part (,fthe
existing homeowncrs' sub-association. Appropriate documentation shall be recorded tvith
each subsequcnt subdivision plat to ensure atl phascs and subdivision plats are subject to
the sanle CC&Rs and part ola common homeolners' association

t.:i.8 Olt'- an lic lrn tncn Developer agrecs to
compktq all required off-site and on-site public improvements related to thc Project in
accordance w ith the Sitc Plan. Developer must post one or more applicable inlras(ruciurc
bonds consistent * ith the Cit)'s infrastructure bonding policies and Utah larv. These bonds
must providc the tlnancial security for the public improvements including. hut not limited
lo. watcr connections and main lincs. curb and gutter. public sidcrvalk and strcct
improvements. surtace drainage. street trees, street lighting. and other public
inrprovements. Applicable inliastructure bonds penaining to public improvements must be
in place prior to an),construction ofthe Project or a subdivision plat for residential units
being recorded for thc Project.

1.3.9 Parkine. Thc' minimum required on-site parking must be provided for the
use olthc owner or tenant ola drvelling unir and their guests at no additional cost beyond
the basc salc or lcase price ol the dwelling unit.

1.3.10 Access. Occuponts. guests. and visitors shall access the project frorn thc
access points on 7200 South and Ramanee Dr. as illustrated on Exhibit B. Acccss lrom
Nicolctti Dr, is lirnitcd te firc access only and \r'ill not be opcn to ocqupants, guests, and
visitors.

l ..l Ve ste d l{ ights. l hc C ir;' acknowledges and agrees that Devclopcr has a vcstccl right
to develop and construct the Oatsb_r 'forvnhome Project described herein in accordance rvith the
provisions ofthe Zoning Ordinancc in el}'ect on the date hereofand this Agrecnrcnt: providcd that
Developer acknor|L.dgcs and agrc!.s thal the construction and operation ofthe Gatsby l'ownhome
Projcct is subjcct t() all Applicablc Lar,rs as defined in Section 2.4.

1.5 Rcscrvcd Lcsislatirc !to*'ers a rl 7 onill Authoril of thc ('it Notrr ithstrrnd ins
the prov is ions o f Section I ..1. Dcvc loper acknou ledges that the C it) is restricted in its authority to
limit its pQlice po\\er b1'contract and that lhc limitations, reservations, and exccptions sc't t(,rth
herein are intended to rescrve to the Cit) all of its police po$er that cannot. as a matter of la\r'. be
limitcd b1- contract. Thc Cit! llrthcr agrees that. notu'ithstanding the retained porvcr of'thc City t()
cnact lcgislation undcr its policc pouc'rs. such legislation ma;" onll be applied to modili'the vested
rights of Dcvelopcr undcr thc tcnns of this Agreement if such legislation is based upon policics.
facts, and circumstances that are suflicient to satisfy the compelling counten'ailing public interest
e\ception to the vested rights doctrine of the State ol Utah. The City funher agrees tlrat any sucl'l
proposed legislative changes that ma1' afl'ect the vested rights of thc' Project must be of gencral
application to all deve lopmenr activit!' $ ithin ttre Cit) . l'he C ily lunher agrces that. unlcss in good
laith the City dcclarcs an emcr8cnc)'. Dcveloper is entitled to prior written notice and an
opportunity to be heard witlr respect to an! proposed legislative changc that ma)'modify vested

.l
Catsby Townhome Prcject Development Agreemeot
Exhibit B
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riShts under this Agreement under th!- compelling. countervailing public interest exception to thc
vestcd rights doctrinc-

Article 2
Gcncral Tcrms and Conditions

2.1 Riqhts of Access. For the purpose ofensuring compliance r!ith this Development
Agrccment. upon reasonable advanced notice to Developer, representatiyes ol thc City havc thc
right of access to the Propcn!' and all buildings and structures thereon !\'ithout charges or fees.
during the pcriod of construction for the purposes of this Agreement. Such representatiyes must
compll' with all safety rulcs of f)evcloper and its general contractor. including signing a standard
construction area release. In addition. upon reasonable advanced notice to Developer. the Cit)' has
the riSht to entcr the Propertl. or an1, buildings or improvements thereon at all reasonable times for
the purpose of cxcrcising thc Cit)'s remedies. including cure rights contained in this Agreemcnt
and for the construction. rcconstruction. maintenancc. repair or scrvice of cny public
improvemcnts or public lacilitics located on thc Propert).

't1 truction [)ark in During conslruction. the Developcr must inlirrm its
emplo)'ces. contractors. and subcontractors that they are restricted flrom parking on public streets
during the first 80%o ofthc construction olthe Project. In the cvent that its employees. contractors.
or subcontractors park on a pLrblic street. the Cit-,- may require the Developer to correcl the issue
rvithin a reasonable amount of tinrc. During the last 20%o of the construction of the Project. the
Dcvcloper's employces. contractors. and subcontractors may park on public streets in accordancc
with applicablc law.

2..1 (irnstrrct ion ol'A u rc'crncnl . This Devcloprnent Agreement must be constructcd and
interprctcd to ensurc that thc Dcvcloper complies rvith the requirements and conditions of thc
Applicable Larvs.

2.4 Aoplicable l.arvs. Where this Develo pment ,Agreement rel-ers to larvs ol'gcncral
applicability to lhc Catsb)' 'l ou nhomc Project, that languagc relers to ordinances rvhich appll.,
generall;., to other sinrilarl;' situated. subdivided properties $ithin Midvale City and any other
applicable laus. rules or regulations. slrich apply to the ot\nership. dcvelopmcnt. and us!'ol'lhe
Propcrty. rrhethcr or not in c\istcncc on the date hereof. including $ithout limitatiorr any such
ordinances. rulcs or rcgulations in cristcncc on thc date hereof that are subscqucntly amended or
deletcd (individualll'and collectircl!'. the "Applicable Laws"). Except as othenrisc providcd in
Scction 1.5. the Applicable l-as's adopted on or after thc date hereofmay' not appll to thc Galsh)
-folnhomc Projcct ifsuch larrs rrould lrave a materialll ad\erse elTect on the Developer's vested
rights described hr.rein.

reements to Run u iih the l-and. This Devetopmenl Agrecment must be recordcd2.5 Aq
against the Propen). -I'he agrecments contained herein run u'irh the land and arc binding on and
inure to the benefit ofall successors and assigns ofthe Developer in the ou nership or development
olany portion ofthe Gatsby 'l'osnhorne Projecl or the Property.

2.6 Release of f)evelooer. In the event of a transfer of the Property. f)cveloPcr musl
obtain an assumption by thc transferec ol-thc obligstions under this f)elelopment Agreement and.

Gatsby Torvnhome Projecl Devclopnlcnl Agreement
Exhibir B
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in such an evcnt, the transfercc $ill be fully substitutcd as Dcveloper under this f)cvelopmcnt
Agreement. Follorving rccording ofsuch assumption ofobligations. the Developer executing this
Developmcnt Agreemcnt is releascd tiorn any lunher obligations t\ ith rcspcct to this Development
Agrcement.

2.7 Durat ion Surr iv r ohli 'l he tenm of
this Dcveloprnent Agreement shall commcnce on the date this Dcvclopmcnt Agrccmcnt is
executed by both Parties and shallcontinue for a period ofseven years unless either terminated as
provided herein or by agreernent b;- both Partics. In the event that this Agreement is set to tsnninate
at the conclusion of thc seven-l'car period and there arc sitc plans that have been given final
approval or thcre are other improvcmcnts (hat Dc!'elopcr \\'as obligated to construct or make in
connection $'ith or as a condition of such final approval. this Devclopment Agreement lvill
automaticall! be extended \ith respect to the alorementioned sitc plans and improvcments and
will cxpirc upon issuancc ol all Ccnificates ol Occupancy for construction associated u'ith such
site plans and City acceptance ofsuch impro\ements-

2.8 Notices. Any notice. confirmalion or olher communication hereunder must be Siven
in writing by hand delivery (receipted), nationally recognized. ovemight courier service, or United
States mailto the follolving addresses or numbers:

Midvale Citl':

M idvalc Citl Managc'r
MIDVALE CITY CORPORATION
7505 S. Holden Street
M idvale Cit1. UT 840{7

M idvale City Community Development Director
MIDVALE CITY CORPORAl'ION
7505 S. Ilolden Strcet
Midvalc Cit;", Ljl' 8.10.17

Midvale City' Attorne!
MIDVALE CITY CORPORA-TION
7505 S. I lolden Strer't
Midvale Cit;-. UT 840.17

[)cvclopcr:

Nar igatc CM & f)cr clopnrent [.1.C

I-EGAL COUNSI]I,
ATTN:

Gatsby Torvnhome Projecl Developmenl Agreement
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Any Pany herelo may' change its address by notice given to the other Parties in the manner
required lor other notices aboye.

2.9 Savinqs Clause: Severabilit}. lf any provision of this Development Agreemenr. or
thc application of such provision to an) person or circumstance, is held invalid. the remaining
provisions of this Development Agreement, or the application ofsuch provision to the persons or
circumstances other than those to rvhich h is held invalid. may nor be affected thercby or
considered invalid. Il any pan or provision of this Development Agreement is determincd to be
unconstitutional, invalid. or uncnlorcqable by a coun of competent jurisdiction, rhen suclr a
decision may not affect any olher part or provision of this Development Agreement except that
spccilic provision determined to be unconstitutional, invalid. or unenforceable. If any condition.
covenant. or other provision of th is Development Agreement is deemed invalid due to its scope or
breadth, such provision must be deemed valid to the extent ol the scope or breadth permitted by
larr'.

2.lO No -Ihird-Parrr Riqhts. I-his Development Agrecmen( does not create any third-
pany bcneficiar;' rights. It is spccificalll' understood by the Parties that: (a) the development ofthc
Propcrty under this Devclopmcnt Agreement is a private dcvelopment. (b) the City has no intercst
in or rc-sponsibilities lbr or dut) to third panics concerning any improvements on thc Propc.rty, and
(c) Developcr has tull po*cr ovcr and exclusive control ofthc Property subjcct to the obligations
ofDeveloper under this De\elopment Agrccmcnt and all Applicable l,au,s.

2.1 I Intesration. Except as othenvise specitied and agreed in writing. this Dcvclopmcnt
Agrcemen( contains the entirc agrccment between the Panies uith respect to thc subject mattsr
hcrcol and integrates all prior conversations. discussions, or Lrnderstandings of whatevcr kind or
naturc. and may only bc modified b1 a subsequent rvriting duly exccuted by tlre Partics hcreto. B)
this referencr", the tbregoing recitals and the sttachcd exhibits are incorporated in and madc a part
of this Dcvclopmcnt Agreemcnt.

2.12 I:urthcr Assurances. l'hc Partics to this Developnrent Agreetrrent agrcc to
reasonabll,coopc.rate \\ith each othcr in etlectuating thc lenns and conditions of this Dcvclopnrcnt
AgrccnrL-rrt and. lirrthcr. aqrec to e\scute such lurthcr agreements. convc]'ances. and othcr
instrunr!.nls as ma1 be required to carry out (he intent and purpose olthis Developmcnt Agrecntcnt.

2.13 \l'aivcr: 'l imc of Esscncc. No failure or delaf in esercising anv right. Po\\cr. or
privilcgc hcrcundcr on thc part ofanl Panl ma)'operate as a \\ai\cr hcreol. No saiver ma1 bc
binding unless cxecuted in rrriting bl the Pan] making the u'aiver. Time is of thc essencc ol'this
Development Agrccment.

2. 1,1 ()bliuations and Rights of Mortsase Lenders. Devclo per may linance thc Propcn)
and ntay cxcctrtc t)nc or rnorc mongagc's. dccds oftrust. or olher securit)'arrang!-nlents \\'ith rcspcct
to thc l>ropert)' and nra;, assign this t)ct'clopnrent Agrcr'ment to a holdcr ol'an1 such linancial
instrumcrrt rl itltrut prior * rittcn noticc t() or consent of the City. -[-hr- 

ho lder o['an1' mongagc' dccd
o l'tru st. or othcr scc uritl' arrangcnr cnt $ ith rcspcct to thc Propen) . or an) po nion thercQ f. Ina) not
bc obligatcd undcr this f)evelopnrcnt Agreentent h}' rirtr.re ol'such assignment to constrtlcl ()r
c()rnplctc improvcrucnts or ro guarilntcc such constrrrction or conrpletion. httt is othcrrr isc hound

1
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b1'all of the terms and conditions of this Devclopmcnt Agrcemcnt \\hich pe(ain to the Propcn)
or such porlion thereolin uhich it holds an interest. An1 suclr holder s,ho comes into posscssion
ofthc Propeny. or an) portion thcreor. pursuanttoa forcclosur!. ofa mongage ora deed oftrust.
or dccd in lieu of such forcclosurc. rakcs the Property. or such portion thereof. subject te all
rcquirements and obligations olth is Devclopmcnr Agrccme nt and any pro rata claims for payments
or chcrgcs against thc Propcrt). or such ponion thcrcol', dccd rcstrictions, or other obligations
rvhich accrue prior to the time such holdcr comcs into posscssion. Nothing in this Dcvelopnrcnt
Agrcement may bc dcemcd or conslrucd to pcrmit or aLlthorizc an)'such holder to devote thc
Propcrty, or any ponion thcrcof'. to an) uscs. or to construct any improvemcnts thereon. other than
th()sc uscs and improvcmcnts providcd lirr or authorized hl this Dcvclopment Agreemcnt, and. as
w'ould be the case in an1' assignmcnt. the purchascr of thc I'ropcn.v from thc holder is subject to
all of the terms and conditions of this Dcvclopmcnt Agrccment. including the obligation to
complctc all required amenitics and improvements. Additionally. nothing herein may' he scr

c()nstru!'d as to prohibit a mongagc or d!-r.d of tntst holdcr lronr proYiding security for the standard
installation ofdcvclopmcnt impro\cmcnts pursuant to thc Applicablc l-aus.

2.15 Disnutes. ln the event that a dispute arises in the interpretation or administration of
this l)evelopment Agreement. the disputing Pany u.ill providc uritten notice to the otlrer Pan)'of
the dispute u ith reasonable specificity. The Panies agree to negotiate a resolution in good t'aith. Ii
the ncgotiation does not rcsolve a dct'ault under this Developmcnt ABreement, then prior to taking
any action to terminate this Detelopment Agreement e!cr, continuing dispute. difference. and
disagrecment must be ref'erred to a single mediator agreed upon by thc ['anies. ll no singlc
mediator can be agreed upon. a mediator or mediators must bc selccted tiom the rnediation pancl
maintained b)' the Unitcd Statcs District Court lor the District ol Utah in accordance rvith an1'

designation process maintained b;'such court. The Parties must mediate such dispute. difference.
or disagrccment in a good laith attempt to resolve such dispute. difference. or disagreement. Such
mediation is non-binding. Nonvithstanding thc loregoing, thc Partics agree that the City rctains
the right to exercise enforcement of its police porvers in thc cvcnt Developer is in direct violation
ofa pnrvision olthis Development Agrccmcnt or ofan1'Applicable Lau.

2.16 Institution ol[-cqal Action llcstriction on Ii cnrc'd ic s ln the evenl that thc medirtiorr
does not resolve a dispute. cither Part1, may institutc lcgal action to curc. correct. or remedy an1'

default or breach, to spccilically enlbrcc any covcnants or agreements set fo(h in this
Development Agreement or to cnjoin an!' threatened or attcmpted r iolation of this Development
Agreement, or to terminate this Dcvclopmcnt Agrccmcnt: provided. horvever, the Parties agrcc
that in no event ma)'either Pan) seek or be entitled to punitivc moncl' damages lbr any brcach.
dclault or violation of this Dcrelopment Agreement. l.cgal acrions must be instituted in the't'hird
Judicial District Court ofthe Count! olSall l-ake. State ol'tltah.

2,17 Counterparts. lhis Dcrclopmcnt Agrcctrrcnt tnal'bc cxccuted in one or morc
countcrpcrts. each of u hich nral be deemed an original. but all oI' rr hich together constittltc onc
and thc same instrument.

Lt8 rrd cn sc5 n ttornc lixccpt as othcnvisc spccilicalll providud\ s'[;c
hcrcin. cach Par1y must bear its orrn costs and expenses (including legal and consulting l'ecs) in

cotl,lcction rvith this Dcvclopmcnt AgreemlJnt and tltc ncgotiation ol all .rgreements and

s
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preparation of documents contcmplatcd by this Developmcnt Agrccmcnt. ln the event of a breach
or dispute arising under this Dclelopment Agreement. the non-breaching Pany or the Pan!
prevailing in such dispute ma1 bc cntitlcd to rccover lrom thc brcaching or non-prevailing Pany
its cclsts. including, rvithout limitation. courl costs, reasonable attorne),s' fees. expen rvitness fees.
[ax, copy. telephone. and other incidentrl charges.

2.19 Temoorary Land Llse Reeulations. The Project is cxcluded from any moratorium
or other temporary land use regulations adopted pursuant to Utah Code Ann. $ l0-9a-504, unless
such a temporary land use regulation is found on the record b)'the City Council to be necessary to
avoid jeopardizing a compelling. countenailing pr"rblic interest.

IN WITNESS WIlEREOF. this Development Agreement has been exccuted by Midvale
City Corporation. acting b)'and through the Midvale City Council. and by a duly authorized
representative ofDeveloper as ofthe'above stated date.

I s ig n ot u re pu ges fol I owl
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My Commission Expires;

on trrc 6da1 "r tW+<nW. 2022. pcrsonall5 appcared bctbrc mcMarcus
Stevenson. rvho being bS me duly slrom did sa1' he is the Mayor of Midvale City Corporation. and
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Ftxl l 't A

I-cgal Dcscription of the l'ropcn)'

That certain real propenv locatcd in Salt Lake Count1,. Utah. as more panicularly described as

lo llorvs:

Beginning 84 rods nonh and I 441.85 lect east from the west quancr comer of section 30.
torvnship 2 south. range I east. Salt Lakc base and meridian. rrrnning thence wcst 100 t'cct;
thence south 285.22 feet: thence east l7.l f€ct. thcnce nonh 50 feet: thence west 6,1 feet: thence
no(h 135.22 feet to the point ofbeginning. Lcss and except lherelrom all that portion conveyed
to Salt Lake Countl' bl that ccnain \\'arrant)' deed. recorded October I 6. 1997 as entrl' No.
6761762 in book 7782 at page 250-l ofofficial records. more particularly dcscribed as tblloss:
sa id parcel of land situated in the nonh u est q uarter of section 30. tou nship 2 south. range I east.

Salt Lake base and meridian. described as follous: beginning at a point which is 84 rods (by
deed but I 386.00 feet b1' mcasurement) north and 1442.85 feet east from the southwest comer of
the northwest quarter ofsection 30. tounship 2 south. range I east. Salt Lake based and

meridian, and running thence nonh 1E.98 feet to the point ofbeginning. Also less and except
therefrom all that ponion 11 ing south of thc north line of 7250 South street AKA Nicoletti Drive
located within that ccnain ofticial plat of Ramanee subdivision No. 2. recordcd July 22. 1970 as

entry ne. 234270 in book ll1l of plats at page 9.1 of ofTicial records.
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EX}IIBIT II

Site Plan

lunuchment /ollousl
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